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Abstract: The present research aims to resolve a maritime 
dispute in the South China Sea. The coastal states, due to the 
particular nature of the dispute with several parties and 
especially the continuous provocation of China, cannot resolve 
it. This is a region with a great geostrategic background and 
history. The parameters under dispute and their settlement are 
important, as they trigger prospects and challenges for maritime 
security, international law and the law of the sea. The claims are 
numerous and have a historical background, which resulted in a 
legal dispute between the Philippines and China, recording 
reactions from coastal areas that have an impact on them, such 
as the United States. The issues to be resolved are numerous, 
open and the impact is global, although the dispute in the South 


China Sea, despite the multiple similarities with the Greek- 
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Turkish case in the Aegean Sea, continue to constitute two 
different cases with many points in common, where they have as 
a common denominator the law of the sea, UNCLOS and 
international law in the global arena of an environment, that is 


constantly transforming and changing. 


Keywords: South China Sea; UNCLOS; UN law; South China 
Sea; international law; maritime zones; coastal states; discovery 
of marine resources; development of coastal states; hegemony of 
the strong; arbitration; militarization of zones; Enclosed or semi- 
enclosed sea; EEZ; territorial sea; continental shelf; rocks; 
island complex; historical claims; maps of the nine distinguished 
lines; mining areas; CNOOC; COLREGS; DOC; FON; ASEAN; 
bilateral agreements; multilateral agreements; reefs; rocks; 
geophysical features; principle of equity; China; Philippines; 


Greece; Turkey; Aegean Sea. 


Introduction 

The South China Sea is located in the Pacific Ocean and is 
surrounded by eight coastal states, namely China, the 
Philippines, Taiwan, Malaysia, Vietnam, the Sultanate of 
Brunei, Indonesia and Singapore, as well as a large expanse of 


land area covering 3.5 million km and including Singapore and 
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the Strait of Malacca reaching the Taiwan Strait'. It is an 
interesting area for the application of the law of the sea, but also 
of geopolitical, historical, economic and political importance for 


the particular development of the coastal states. 


Map 1: The South China Sea Arbitration 
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Source: The South China Sea Arbitration (The Republic of the 
Philippines v The People’s Republic of China), PCA Case No 
2013-19, Award of 12 July 2016, pag. 9. 


1U.S Energy Information Administration, South China Sea, _ EIA, 
https://www.eia.gov/beta/international/regions-topics.php?RegionTopicID=SCS 
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The geographical location of this specific area is particularly 
important because it includes several deposits, thus upgrading its 
specific role and attracting several neighbors as claimants. It is 
also plays an important role in the general area. 

There are no specific data on the quantities of deposits estimated 
in the seabed due to the fact that the maritime zones of the 
coastal states have not been delimited and continue to be 
unexplored since no exploration has been carried out for 
extraction, except for an estimate of eleven billion barrels of oil 
and 195 Tcf of natural gas according to data we have from the 
Chinese company “Chinese National Offshore Oil Company” 
(CNOOC). 

At the same time, the quantities of oil and natural gas have 
exceeded 130 billion barrels and 520 Tcf respectively since 
2012’. 

At the same time, the USGS geological survey organization has 
estimated that the quantities of oil range from 6 to 25 bbl, while 
the quantities of natural gas are unexplored for the exact 
quantities of natural gas in the area, which range from 80 to 300 
Tcf (Chapman, 2016). 

The numbers we read for this specific area seem impressive. It 
allows us to add the quantities that come from catches in the 
same geographical area, i.e. within the South China Sea, which 


2U.S Energy Information Administration, op. cit. 
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exceeds 3000 species of fish, both local and migratory, reaching 
12% of the total global catch (Greer, 2016). 

The quantities of catches and the lack of delimitation of the 
maritime zones with the involved areas have an inhibiting factor 
for the coastal areas due to the tensions for the fishermen and 
the coast guard. The South China Sea has outlets to the Indian 
and Pacific Oceans transporting large quantities of oil to and 
from the Asian countries as well as considerable quantities of 
LNG (Chapman, 2016; Morton, 2016)*. According to the U.S 
Energy Information Administration: 


“(...) approximately 4.7 Tcf of LNG or in percentage terms 40% of the 
global LNG trade is transported (...) with the Middle East holding the scepter 
of the main exporter, sending a total of 2.3 Tcf. The remaining regions are 
Malaysia with 1.1 Tcf, Australia with 0.5 Tcf, the Sultanate of Brunei with 
0.3 Tcf (...) Africa and Indonesia, which each ship 0.2 Tcf of LNG (...) the 
main recipients are Japan with 2.0 Tcf and South Korea with 1.0 Tcf of LNG 
(...) China, receiving 0.8 Tcf of LNG, followed by Taiwan and Thailand with 
0.6 Tcf and 0.1 Tcf respectively (...) Japan, South Korea and China are the 
largest LNG importers in the world, with the shipped product being imported 
into their territory via the South China Sea” (Paik, 2016; Vinh, 2020). 


The Main South China Sea LNG Distribution Routes 
The US Department of Defense states that: 


“(...) approximately 30% of global trade, equivalent to $3.4 trillion, passes 
through this maritime region (O’Rourke, 2019) (...) this trade does not only 
have the coastal countries in question as its final recipients but also many 
regions around the world, such as, for example, the states of the Middle East, 


3U.S Energy Information Administration, More than 30% of global maritime 
crude oil _trade moves through the South China__Sea._—_— EIA: 
https://www.eia.gov/todayinenergy/detail.php?id=3695; U.S Energy Information 
Administration, Almost _ 40% of global liquefied natural gas trade moves through 
the South China Sea. EIA: 
https://www.eia.gov/todayinenergy/detail.php?id=33592# 
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Africa, America and Australia, which operate either as senders or as 
recipients. Significant global economic interests are at stake in the region, 
with the result that any change or state action by coastal countries has an 
impact internationally (...)” (O’Rourke, 2019; U.S Department of Defense, 
2020). 


According to the U.S. Energy Information Administration: 


“(...) the quantities of oil and the main routes through the South China Sea 
for the year 2016 are (...) 15 million barrels of oil transported, which 
corresponds to 30% of the world oil trade carried out by sea, with China 
being the largest recipient of these, with a daily import of 6.3 million barrels 
(...) Japan with 2.9 million barrels and South Korea with a daily import of 
2.7 million barrels. At the same time, it is concluded that the main points of 
origin for oil export are the countries of the Middle East, with 10.7 million 
barrels per day, and the countries of the African continent, with a daily 
volume of 1.4 million barrels (...)”. 


Map 2:Major liquefied natural gas trade flows in the South 
China Sea, 2016 
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The Main Oil Distribution Routes of the South China Sea 
This is perhaps about the New Caribbean, as well as Mahan 
affirms that: 


“(...) America, in order to become the absolute hegemon, must have secured 
its access to the open seas and oceans (...) a basic condition is its dominance 
over critical geopolitical points around the globe, such as, for example, the 
Caribbean Sea, the Gulf of Mexico, the Panama and Nicaragua Canals, which 
have been characterized as “forerunner positions”, due to their geographical 
positions and the advantages they give to the countries that control them 
(Mahan, 1900; Yoshihara, Holmes, 2011) (...) the South China Sea region 
could be characterized as a “forerunner position’, as it constitutes a critical 
geopolitical point for the evolution and strengthening of the states (...) that 
have been identified on its seabed and subsoil. and the volume of maritime 
transport that takes place daily through its waters, it is a reality that any 
country that manages to have it under its sovereignty or control it will 
become the most powerful state internationally (...)” (Yoshihara, Holmes, 
2011). 


The South China Sea, like the Caribbean, is a special case of 
enclosed or semi-enclosed seas with a legal status regulated in 
accordance with the rules of International Law and UNCLOS. 

In particular, Part LX UNCLOS refers to the cooperation of the 
seas that exist for coastal states and the special conditions, the 
problems that prevail, such as for example the enclosed or semi- 
enclosed sea, as well as which of the seas participate in this 


specific category. 
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Map 3:Major crude oil trade flows in the South China Sea, 
2016 
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Is the South China Sea an enclosed or semi-enclosed sea? 
According to Art. 122 UNCLOS* and due to the particularity of 
the specific areas in the maritime zone, coastal states constitute a 
specific category where, under special provisions related to the 
delimitation of the zones and the exploitation of living and non- 
living resources found in the area. 

For these reasons, they have interests in more favorable 
regulations to serve their interests. Forms of closed seas can be 
the Mediterranean, the Baltic, the Black Sea, the Aegean Sea, 
the Persian Gulf, the Caribbean and the South China Sea with 
the interests of the coastal states, where during the signing of 
UNCLOS they are separated into two sides that try to secure the 
relevant interests. 

These are zones that have as their ultimate goal free navigation 
within the framework of the high seas. The coastal regions want 
the application of special rules, so that the neighboring countries 
decide on the definition of the zones and for further cooperation 
but also to fulfill the interests of the weaker states. The main 
interests that require further discussion are the management of 
resources with states on opposite or adjacent coasts, the 
delimitation of maritime zones, international navigation, marine 
pollution and the protection of the marine environment. 


Particularly important is the problem related to the EEZ of 


4UNCLOS, article 122. 
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coastal states, where they can participate in the exploitation of 
the living resources of the EEZ and the coastal states of the area 
in which they are located (Chandraskekhara Rao, Gautier, 
2018). 

For the UNCLOS, participation does not operate according to 
the interests and needs of the coastal state but on the basis of 
bilateral agreements and relevant negotiations. The delimitation 
of maritime zones is carried out in accordance with the 
delimitation of the EEZ and the continental shelf®. 

With regard to international shipping, countries that have the 
right to the specific areas and coastal states as well as third 
states to be enclosed, should be referred to as closed or semi- 
enclosed seas, since in essence they function as transit seas, as 
well as as passages where a ship that is on the high seas or ocean 
should be free for all neighboring states, as well as for third 
states. 

Regarding the marine protection of the environment in the event 
of an accident in the South China Sea, since it is a busy sea, the 
transport of goods, deposits should not hinder the coastal states 
at the international level. According to Art. 123 UNCLOS, a 
coordination of actions for the management and conservation of 
living resources for the protection of the marine environment is 


evident through joint scientific research programs as well as 


S5UNCLOS, article 70, par. 1 
6UNCLOS, article 74 and 83. 
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through the conduct of other work with the aim of raising 
awareness and promoting relevant actions’. 

The South China Sea is an area with several territorial claims 
(Beuukel, 2010), where the parties involved are mainly the 
Philippines and China with several interests in imposing 
tensions in the wider region. In particular, since 2013, the 
Philippines has been following the path of the judicial route with 
the ultimate goal of fully resolving the dispute through an 
arbitral institution. 

In accordance with Art. 287 UNCLOS, the problems mentioned 
were the rights that should apply to coastal states, the definition 
of maritime zones and specifically in the South China Sea such 
as, for example, the Scarborough element as well as the Spratly 
complex (Liakopoulos, 2004). 

The general finding that China has already committed illegal 
and incompatible acts under UNCLOS, as well as the ongoing 
dispute in relations, has contributed to not continuing to 
aggravate the dispute and to promoting new actions (Jayakumar, 
Koh, Bechman, Davenport, Phan, 2018; Liakopoulos, 2021)*. 
On the other hand, the Philippines does not want the solution for 
the delimitation of the maritime zones located in the South 


China Sea, which cannot be examined by the arbitral body since 


TUNCLOS, article 123. 

8The South China Sea Arbitration (The Republic of the Philippines v. The 
People’s Republic of China), PCA Case No 2013-19, Award of 12 July 2016, pp. 2-3, 
par. 7-10. 


American Yearbook of International Law-AYIL, vol.3, 2024 


1039 


it is incompatible and cannot be recommended. The issue of 
delimitation of the zones was the main reason for China not to 
continue participating in arbitration proceedings and to be 
bothered with final decisions, which would be determined by an 
arbitral body, i.e. the Permanent Court of Arbitration with the 
ultimate goal of peaceful settlement of international disputes 
(Anderson, 2016) and for the further codification of customary 


law in the event of armed conflicts and international disputes’. 


What are the claims of the coastal countries in the South 
China Sea? 

The South China Sea, according to a relevant decision, consists 
mainly of Itu Aba Island'®, Scarborough Shoal!!, Mischief 
Reef'”, Second Thomas Shoal", Subi Reef'*, Gaven Reefs", 
McKennan Reef'®, Johnson Reef'’, Cuarteron Reef'*, Fiery 


9Press Release of the PCA, Arbitration between the Republic of the Philippines 
and the People’s Republic of China: Arbitral Tribunal establishes rules of procedure 
and initial timetable. Permanent Court of Arbitration, 27 August, No. 101203, Iss. 

10Itu Aba Island is called Taiping Dao in Chinese, while in Filipino it is called 
Ligaw Island. 

11Scarborough Shoal is called Huangyan Dao in Chinese and Panatag Shoal or 
Bajo de Masinloc in Filipino. 

12Mischief Reef is called Meiji Jiao in Chinese and Panganiban Reef in Filipino. 

13Second Thomas Shoal is called Ren'ai Jiao in Chinese and Ayungin Shoal in 
Filipino. 

14Subi Reef is called Zhubi Jiao in Chinese and Zamora Reef is called in Filipino. 

15Gaven Reefs is called Nanxun Jiao in Chinese and Burgos Reefs in Filipino. 

16McKennan Reef is called Ximen Jiao and Chigua Reef in Filipino. 

17Johnson Reef is called Chigua Jiao and Mabini Reef in Filipino. 

18Cuarteron Reef is called Huayang Jiao in Chinese and Calderon Reef in 
Filipino. 
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Cross Reef'’, as well as the four island complexes that are part 
of the Pratas Island’, Paracel Island*!, Macclesfield Bank” and 
the Spratly Island Group”. The main disputes for years have 
been related to the Paracel and Spratly islands, as they hold 
several deposits on the seabed and in their subsoil and are used 
as military bases by the Chinese side, so there are many fears of 
the other coastal states for militarization and for changing the 
existing status quo in the region. 

The Paracel complex, originally called “Ihlas do Pracel’, i.e. 
Pracel Islands™, is located in the northeastern part of the South 
China Sea and consists of 135 geophysical features extending 
over an area of 15,000 km (Beckman, 2013). The Paracels were 
conquered by France in 1932, which established a 
meteorological station at Pattle, and 40 years later, in 1974, they 
passed in China’s hands, which aimed at a radical 
redevelopment of the area, including an airport, a technical port, 


in an area of 2.1 km”. 


19Fiery Cross Reef is called Yongshu Jiao in Chinese and Kagitingan Reef in 
Filipino. 

20Fiery Cross Reef is called Yongshu Jiao in Chinese and Kagitingan Reef in 
Filipino. 

21Paracel Island is called Xisha Qundao in Chinese. 

22Macclesfield Bank is called Zhongsha Qundao in Chinese and Macclesfield 
Bank in Filipino. 

23Spratly Island Group is called Nansha Qundao in Chinese and Kalayaan Island 
Group in Filipino. 

24CIA, Paracel islands. Central Intelligence Agency: 
https://www.cia.gov/library/publications/theworld-factbook/geos/pf.html 

25Office of Ocean Affairs U.S. Department of State. (1996). Straight baselines 
claim: China. Limits in the Sea, 117, 1996, pp. 1-17. 
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This is a complex without a permanent population that was used 
by Chinese fishermen. In the Woody element there were 
approximately 1400 to 1800 fishermen, banks, a school, shops 
and port facilities. The purpose was the supplies, the livelihood 
of the residents since Chinese guards and troops were installed 
in the complex (Haver, 2019). The non-permanent population on 
a rock on the island has the effect of claiming maritime zones 
according to UNCLOS as well as these actions causing reactions 
in Taiwan and Vietnam who claim its sovereignty. 

The Spratly complex was named in 1843” and is claimed by a 
group of countries such as China, Taiwan and Vietnam over an 
area of 410,000 km, as well as certain parts by the Philippines 
that form part of its maritime zones with the main problem being 
Louisa Reef which has been claimed by the Sultanate of Brunei 
on the legal basis that it falls within the limits of its EEZ 
(Beckman, 2013). 

The Spratly complex is not inhabited by a permanent population 
and its area and elements are small and isolated. This is a 
complex with rich subsoil to meet energy needs in deposits with 
a larger area than Itu Aba, which is located in the Taiwan region 
and is disputed by the other coastal countries. The Macclesfield 
Bank and Pratas complexes are different elements that are 


claimed by China and Taiwan, while the Scarborough element 


26CIA, Spratly islands. Central Intelligence Agency: 
https://www.cia.gov/library/publications/the-world-factbook/geos/pg.html 
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also has some dispute of claim by China, Taiwan and the 
Philippines (Beckman, 2013). 

Vietnam has exercised sovereignty over the two complexes 
(Paracel and Spratly)”’ since the 17th century, although these 
elements were characterized as res nullius, that is, as unoccupied 
territories that do not belong to an effective sovereignty 
(effective and continuous occupation). 

According to Vietnam, the area consists of seventy individuals 
whose main purpose is to exploit them’*. This is a continuous 
sovereignty without reason given that Vietnam, after the Berlin 
Conference, has confirmed its sovereignty, which is real and not 
communicated. France acquired them by applying the 
Succession of States”’. 

The biggest rival is China, which has been in conflict with 
Vietnam since 1974 due to military conflicts and without 
effective sovereignty over the Paracel complex, as since 1988 
the two countries have been clashing again over the Spratly 
complex with the death of 72 Vietnamese civilians (Beukel, 
2010). 


In this way, Vietnam has been the sole sovereign of the two 


27Vietnam refers to the same clusters under different names, namely the Paracel 
as Hoang Sa and the Spratly as Truong Sa. 

28Ministry of Foreign Affairs of Socialist Republic of Vietnam, (1988). The 
Hoang Sa (Paracel) and Truong Sa (Spratly) archipelagos and international law. South 
China Sea Studies, 4-5. 

29Ministry of Foreign Affairs of Socialist Republic of Vietnam, op. cit., par. 633, 
pp. 6-8. 
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complexes since 12 May 1977, according to a declaration that 
the territorial sea of 12 nm, bordering on 24 nm, includes the 
EEZ as well as the continental shelf of 200 nm, that has 
geophysical elements of the Spratly as stated in paragraph 5 of 


the declaration that: 


“(...) constitute an integral part of Vietnam and noting that it shall exercise all 
the rights provided for by UNCLOS (...)*° straight baselines are adopted for 
the measurement and delimitation of its territorial sea*! (...) in the subsequent 
declaration, of 1994 (...) ratifying UNCLOS it is stated that (...) it has 
sovereignty over the Spratly and Paracel Islands and will defend its maritime 
zones in accordance with International Law and UNCLOS (...)” (Bhatia, 
Gotti, Haslim, 2017)”. 


The relative change in Vietnam since 1995 according to the type 
of sea zones that constitute the Spratly complex does not entitle 
all sea zones to a relative sea, that is included in the status of the 
rocks. Therefore, we are talking in total about twenty elements 
that constitute the Spratly complex, that also claims the elements 
of the Paracel complex and are administratively controlled by 
China (Beukel, 2010; Beckman, Davenport, 2020)*°. 

Within this framework, we also have the Philippines, which 
does not have and does not claim rights to complexes except for 


the Scarborough Shoal element as well as some of the 


30Statement on the Territorial Sea, the Contiguous Zone, the Exclusive Economic 
Zone and the Continental Shelf of Vietnam, 1977, pp. 2ss. 

31Statement of 12 November 1982 by the Government of the Socialist Republic 
of Viet Nam on the Territorial Sea Baseline of Viet Nam, 1982, pp. 1-3. 

32United Nations, United Nations Convention on the Law of the Seas, United 
Nations-Treaty collection: https://treaties.un.org/Pages/ViewDetailsIII.aspx? 
src=TREATY&mtdsg_no=XXJ-6&chapter=21&Temp=mtdsg3&clang= en#16 

33Global Security, Territorial claims in the Spratly and Paracel islands. Global 
Security: https://www.globalsecurity.org/military/world/war/spratly-claims.htm 
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geophysical elements of the Spratly complex, which they have 
called the Kalayaan Island Group since 1950**. These elements 
are claimed by the Philippines and belong to the Spratly 
complex, as well as Mischief Reef, Itu Aba Island, Second 
Thomas Shoal and Fiery Cross Reef, while they control eight 
elements that are part of their EEZ and continental shelf and are 
an integral part of their territory, as evidenced by international 
conventions they have signed as well as by their domestic laws. 
We have on 11 June 1978, the Presidential Decree No. 1596, 
which includes the Kalayaan Island Group area, which is vital to 
the economic survival and security of the Philippines and 
includes the province of Palawan. The delimitation of the 


specific area states that: 


“(...) it does not belong to any country, but is included in the sovereignty of 
the Philippines, due to the effective occupation and control that we have 


exercised over it for so many years (...)”*. 


A second presidential decree announces the creation of the EEZ 
that extends up to 200nm from the baselines. In this presidential 


decree it is noted that: 


“(...) the outer limit of the EEZ overlaps with the EEZ of a neighboring state, 
the common border will be determined through an agreement of the countries 
involved, which will be in accordance with International Law (...)”**. 


34The New York Times, (11 July 1971). Manila asks Taiwan's troops to quit 
South China Sea Island. The New York Times, 
https://www.nytimes.com/1971/07/1 1/archives/manila-asks-taiwans-troops-to-quit- 
south-china-seaisland.html 

35Presidential Decree of declaring certain area part of the Philippine territory and 
providing for the government and administration, No. 1596, Official Gazette: 
https://www.officialgazette.gov.ph/1978/06/1 1/presidential-decree-no-1596-s-1978/ 

36Presidential Decree of establishing an Exclusive Economic Zone and for other 
purposes of the Republic of the Philippines, 1978, No. 1599, pp. 1-2. 
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Article 1 of the Constitution states that: 


“(...) their territory consists of the Philippine archipelago, including all 
islands and waters therein and the areas over which they have sovereignty 
and jurisdiction (...)’%”. 

Particular tension is created by disputes that have arisen in 1995 


when Filipino fishermen discovered that construction work had 
begun on the Mischief Reef feature, Philippines and China 
continued their actions at an unabated pace as well as fortifying 
the area with warships**. The Philippines is the only country that 
has defined the geographical elements it claims, with 
coordinates that include Vietnam, China and Taiwan and claim 
the entire island complexes in their entirety, and the other 
countries involved, which use as a basis for their relevant claims 
historical events that prove that they dominate the specific area. 
The principle of effective and continuous sovereignty proves the 
relevant claims that were used until the final decision of the 
Court. 
As for the Sultanate of Brunei, it claims the Spratly complex, 
since 1983 it has adopted a maritime area that reaches 12 nm 
and a fishing zone of 200 nm, where they have the baselines as 
their basis of measurement, and they claim the Louisa Reef 
element, which is located within the boundaries of its fishing 
zone or the EEZ””. 

37The Constitution of the Republic of the Philippines, 1987, article 1. 

38Territorial Waters of Brunei Act, 1983, article 2, par. 1. Brunei Darussalam 


Fishery Limits, 1983, article 3, par. 1. 
39Global Security, op. cit., par. 641. 
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Malaysia, as a further coastal state of the South China Sea, 
claims its own share in the region given that its economy and 
development have been largely based on offshore oil and gas 
extraction with a direct impact on the region’. Its main claim is 
the eleven geophysical features located in the Spratly complex 
and included within the maritime zones according to the 
provisions of UNCLOS (Parameswaran, 2015). 

In 1966, it proceeded with the relevant declaration of the 
continental shelf at 200nm, stating that it would claim all 
relevant legal rights that the specific zone has, while since 1984 
it has declared the EEZ at 200nm in accordance with the 
baselines, thereby claiming the sovereign rights that arise on a 
subsequent basis". 

Malaysia is in the process of resolving the dispute through 
diplomatic channels using negotiations and bilateral agreements 
without resorting to a judicial or arbitral body, as the Philippines 
is doing”. 

China and Taiwan do not follow the other coastal countries 
regarding the four complexes in the South China Sea (Kopela, 
2017; Kanehara, 2018). For China, the Spratly complex was 


discovered by Chinese explorers and their intense naval 


40U.S Energy Information Administration, “Malaysia”, EIA: 
https://www.eia.gov/beta/international/analysis.php?iso=MYS 

A1Continental Shelf Act of Malaysia, 1966, Act No. 57 of 28 July 1966, as 
Amended by Act No. 83 of 1972, pp. 1-4. Exclusive Economic Zone Act of Malaysia, 
1984, Act No. 311, pp. 1-16. 

42U:S Energy Information Administration, op. cit., par. 649. 
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presence during the Ming Dynasty proves that these are 
elements that can be used as legal, historical evidence of what 
they claim (Dzurek, 1996). 

China, with the so-called Atlas of Coastal Areas of Seven 
Provinces, which was published in 1914 by the Chinese explorer 
Tong Shiheng, depicts the Pratas and Paracel complexes as part 
of Chinese territory (Yu, Xu, 2015). 

The Spratly complex continues to be claimed by Chinese 
territory to this day, as the first official reference is made 
through a map*, published in 1927 by the explorer Tu Sicong 
under the title “Modern Atlas of China”. This map includes the 
Spratly complex, the Pratas and Paracel complexes, and 
constitutes one of the most important elements confirming 
China's sovereignty and historical rights in the region, even 
mentioning the legal basis for its claims to the entire South 
China Sea area. These sources are also based on later maps 
published and used by the Chinese leadership over the years, 
demonstrating its historical titles in the region, without, 
however, meeting certain conditions, such as the existence of a 
long and peaceful practice on the part of China in the wider area 
it claims as well as the lack of protest from other states within 
the international system. 


China also published in 1948 a map entitled “Map of the 


43The maps/cards used in this research come from among those who took part, 
were evaluated throughout the duration of the trial and the final decision was made. 
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Multiple Islands in the South China Sea”, claiming the marine 
geophysical features located in the area as part of its territory 
(Cogliati-Bantz, 2016)”. 

This particular map does not contain the names of the 
complexes and the area in general according to the Latin 
alphabet, as they are recognized in the following maps, as in this 
text it is deemed necessary to use non-Chinese names in order to 
understand in depth the Chinese claims, as concluded by the 
Court, which uses them as evidence during the hearings and 
mainly before issuing the decision. 

In a maritime dispute for delimitation, maps are a basic tool of 
each country that depicts its land and maritime borders and its 
further analysis helps for the understanding of the way of 
thinking, which is related to the relevant claims that are being 


attempted within the South China Sea area. 


44The South China Sea Arbitration, op. cit., pp. 71, par. 181. 
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Map 4:Multiple Islands in the South China Sea, 1948 


rs 
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Source: The South China Sea Arbitration (The Republic of the 
Philippines v The People’s Republic of China), PCA Case No 
2013-19, Award of 12 July 2016, par. 75. 


This map includes the “Depiction of the National Boundaries of 
the Country” (Yu, Xu, 2015), as well as eleven dashed lines that 
enclose the entire South China Sea and transform it into the 
general Chinese territory. Its publication ignores the interests 
and rights of third coastal countries that act as a means to 
occupy the territories, which China considers as “lost territories” 


(Beukel, 2010), provoking claims against its neighbors. 
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The “Map of Multiple Islands in the South China Sea” results 
from the Chinese leadership deciding on the maritime features 
of the region and naming them as islands. 

The general definition of island, rock is a critical issue and 
requires special attention to differentiate the categories in 
coastal states, that derive maritime zones, without specifying, 
what is an island and a rock. 

Part VIII, Art. 121, par. 1 of UNCLOS recognizes the maritime 
zones related to the law of the sea, such as rocks that cannot 
sustain economic and human life in the area, as happens in 
continental areas and islands, depriving the right to declare an 
EEZ and continental shelf. The zone recognized by the rock 
according to UNCLOS is the territorial sea that reaches 12 nm”. 
UNCLOS distinguishes between islands and artificial ones as 
installations created by intervention, which recognises the 
maritime zone and affects the determination of the delimitation 
of the zones. 

The South China Sea, in line with the increase in its maritime 
zones, claims that the elements involved belong to the category 
of islands. This is a distinction that has not been overlooked by 
the court because the neighboring states resort to an arbitral 
body that has defined the maritime element. 


The delimitation of the maritime zones in the Black Sea in 2009, 


45UNCLOS, article 121, par. 1-3. 
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which includes the neighboring states of Romania and Ukraine, 
as well as the determination of Serpents (Serpents’ Island) with 
a surface area of 0.17 km, and located at a distance of 30 to 40 
nm from the borders of the countries involved, has been 
accepted by the parties to the proceedings that affect the 
delimitation of the maritime zones (Siousiouras, Chrysochou, 
2013; Liakopoulos, 2020)”. 

The court should decide on the delimitation of the maritime 
zones between Romania and Ukraine and the Serpents element*’ 
to be related to islands and rocks. Specifically, the ICJ states 
that: 


“(...) in a fair and impartial decision, it follows the next steps: (a) examines 
all the evidence presented to it by both sides, (b) takes into account their 
positions and (c) gives emphasis to the special circumstances prevailing in 
the particular maritime area. The six factors that could influence the outcome 
of the case are: (a) the possible disproportion between the coasts, (b) the 
special nature of the Black Sea and the pre-existing delimitations, (c) the 
presence of the Serpents, (d) the conduct of the countries with regard to 
fishing and mining activities, (e) the possible curtailment of the EEZ or 
continental shelf of the coastal states and (f) the security of the countries 
involved. Following the three-step method where the delimitation of 
maritime zones should be done with a view to a fair solution (...) their 
delimitation line is not affected by the existence of the serpents geophysical 
feature, which belongs to Ukraine (...)” (Siousiouras, Chrysochou, 
Chondrogianni, 2017; Liakopoulos, 2020)*. 


This concerns the identification of the serpents as an island or 


rock, where the ICJ recognizes the 12nm territorial sea 


A6ICJ, Maritime Delimitation in the Black Sea (Romania v. Ukraine), ICJ Reports 
61, ICJ Judgment of 3 February 2009, par. 68-70, par. 16. 

A7ICJ, Maritime Delimitation in the Black Sea (Romania v. Ukraine), ICJ Reports 
61, ICJ Judgment of 3 February 2009, op.cit. 

A8ICJ, Maritime Delimitation in the Black Sea (Romania v. Ukraine), op. cit., 89- 
98, parr. 77-105. 
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(Liakopoulos, 2020)”. The non-recognition of economic zones 
for the serpents, provided for by the UNCLOS Convention, is 
explicitly mentioned in the decision. 

The new so-called Nine-interrupted-lines or Nine dash line map 
or the U-shaped line, claims the South China Sea area for the 
benefit of China. China, according to the map and Chinese 
legislation, is used for actions claiming % of the total area of the 
South China Sea (Keyuan, 2012; Hsing, 2012)°°, which reach 


nine Chinese dashed lines listed with international names. 


The nine dashed lines 

On 4 September 1958, an attempt was made to declare the sea at 
12 nm in the South China Sea, as a means of drawing straight 
baselines. The application of the 12 nm concerns the islands 
located in its general territory. Already in paragraph 3 it is stated 
that: 


“(...) no foreign warship and aircraft has the right to enter its territorial sea 
and the airspace above it without its permission (...)”, 


and in paragraph 4 it is stated that: 


“(...) the provision applies to the Pratas, Paracel, Macclesfield Bank and 
Spratly Islands, which belong to China (...)’*'. 


We understand, in accordance with the Chinese view, that the 


A9ICJ, Maritime Delimitation in the Black Sea (Romania v. Ukraine), op. cit., 
123, par. 188. 

50The South China Sea Arbitration, op. cit., 71, par. 181. 

51Office of the Geographer Bureau of Intelligence and Research of the 
Department of State. Straight baselines: People's Republic of China. International 
Boundary Study. Limits in the Sea, Series A, No. 43, 1978, parr. 1-7. 
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Pratas, Paracel, Macclesfield Bank and Spratly complexes 
should be referred to as islands. 

The Scarborough Shoal feature is 116.2 nm from the 
archipelagic baselines of the Philippines and 448.2 nm from the 
adjacent baselines of China. 

The Fiery Cross Reef feature is 254.2 nm from the Philippine 
baselines and 547.7 nm from the Chinese baselines. The 
Johnson Reef feature is 184.7 nm from the Philippine baselines 
on Palawan Island and 570.8 nm from the Chinese baselines. 
The McKennan Reef feature is 181.3 nm from the Philippine 
baselines and Palawan Island and 566.8 nm from the Chinese 


baselines”. 


52The South China Sea Arbitration, op. cit., par. 120-122, par. 284-290. 


American Yearbook of International Law-AYIL, vol.3, 2024 


1054 


Map 5: South China Sea’s map of 9 dashed lines 
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Source: Map modified by Note Verbale from the Permanent 
Mission of the People’s Republic of China to the United Nations 
to the Secretary-General of the United Nations, 2009, No. 


CML/17/2009. 
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Map 6: Chinese claim line 
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Source: E. Beukel, China and the South China Sea: Two faces 
of power in the rising China's neighborhood policy, DIIS 
working paper, No. 2010:07, 2010, pag. 10. 
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Maritime Zones of Coastal States 
At a national level, in 1992 we have the implementation of the 
Law of the People's Republic of China on the Territorial Sea and 


the Contiguous Zone, where article 2 states that: 


“(...) China's territorial sea is the adjacent maritime zone of its territory (...) 
The mainland and the islands belonging to Chinese territory (...)”. 


These islands, specifically referring to the Pratas, Paracel, 
Macclesfield Bank and Spratly Islands, as well as all the other 
islands belonging to the Middle Kingdom”’. According to article 
3 


“the extent of the territorial sea is 12 nm from the baselines”. 
Article 4 points out: 


“(...) the width of the contiguous zone, which reaches up to 24 nm™ (...) of 
the maritime zones provided for by UNCLOS and this is indicative of its 
intentions regarding the South China Sea (...)”. 


On 15 May 1996, it issued to the UN the Declaration of the 
Government of the People's Republic of China on the baselines 
of the territorial sea, which included the basis for the 
delimitation of the measurement of the territorial sea zone of the 


continental shelf of the Paracel Islands, noting that 


“the remaining baselines will be announced at a later date”. 
The Chinese leadership considers the Paracel Islands to be part 


of the 12nm territorial sea zone, as well as previous actions and 
notification to the UN to proceed with claims. On 7 June 1996, 
China ratified UNCLOS, adhering to the maintenance of the 


53Law of the People's Republic of China on the Territorial Sea and the 
Contiguous Zone, 1992, article 2. 

54Declaration of the Government of the People's Republic of China on the 
baselines of the territorial sea, 1996, pp. 1-3. 
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EEZ and continental shelf at 200nm where jurisdictions and 
sovereign rights are exercised as mentioned in Article 2 of the 
Chinese law of 1992 according to the border zone. 

The Chinese side applies the rules of international law and the 
law of the sea as a tool to claim rights with historical titles 
regarding the legalization of the relevant actions, 1.e. economic 
zones in a coastal state party to UNCLOS. 

On 26 June 1998, the EEZ and the continental shelf became law: 
“Law on the Exclusive Economic Zone and the Continental 
Shelf of the People's Republic of China”, where in article 2, 
paragraphs | and 2 it has stated that it exercises jurisdiction and 
sovereign rights within the EEZ as well as that the continental 
shelf reaches 200nm. Paragraph 3 of the same article points out 
the delimitation of the two zones, that will be carried out with 
the coastal states and with the principle of equity, as there will 
be other claims in the area”. 

For China, the area related to the South China Sea is removed 
from the median line and the equidistance, in accordance with 
the delimitation of maritime zones that many states of the 
international community usually practice, offering thus to the 
principle of equity more benefits. 

The remaining articles of the law include rights, where marine 


zones with living and non-living resources, as well as on 


55Law on the Exclusive Economic Zone and the Continental Shelf of the People's 
Republic of China, 1998, article 2, par. 1-3. 
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technical islands, recognize in third states the right of free 
navigation as well as overflight through its relevant EEZ. Article 


14 of the law states that: 


“shall not affect the rights that China has enjoyed in the area since ancient 
times”, 
with an obvious reference to the dispute it has with neighboring 


states regarding specific geophysical features, reinforcing its 
view that it has historical rights in the South China Sea, using 
the “salami tactic” or “salami slicing”, while describing how the 
player manages to neutralize enemies with small steps and 
consolidate the position, that the opponent causes tension and 


claims, as a threatening action against him (Slantchev, 2005). 
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Map 7: South China Sea Territorial Disputes 


_... China's claimed 
territorial waters 


.--- UNCLOS 200 nautical mile 


Exclusive Economic Zone 


Source: Peace Palace Library, “South China Sea Territorial 
Disputes”, Peace Palace Library, available at: 
https://www.peacepalacelibrary.nl/south-china-sea-territorial- 


disputes-continued/ . 


Specifically, China presents a relevant map of 11 dashed lines, 
that transforms the South China Sea into the territory of a 


Chinese province, removing two lines from the Gulf of Tokin 


American Yearbook of International Law-AYIL, vol.3, 2024 


1060 


and turning the new map of the nine dashed lines into the basis 
for all its actions over a 30-year period, from 1958 to 1998, 
enacting laws claiming maritime zones in the South China Sea, 
that are consistent with what UNCLOS provides. 

China's specific tactics over time have as their ultimate goal the 
gradual change of the relative status quo to its benefit, without 
creating strong reactions from neighboring, coastal states as well 
as from the international community. 

To stop the tensions and ease the dispute, the ASEAN members, 
namely China, the Sultanate of Brunei, Cambodia, Indonesia, 
Laos, Malaysia, Myanmar, the Philippines, Singapore, Thailand 
and Vietnam, signed in 2002 a Declaration on the Conduct of 
Parties in the South China Sea (DOC), a text regarding the 
South China Sea based on peaceful coexistence, stability, and 
development in the wider region, which states in article 4: 


“(...) their territorial disputes without resort to force but by peaceful means, 
through negotiations stemming from the principles of international law and 
UNCLOS (...)” (Dutton, 2011)°°. 


According to paragraph 5, the contracting parties undertake to: 


“(...) not engage in activities that will escalate tension in the region and 
adversely affect stability and peace (...) activities, specifically mentioning 
the settlement of inhabitants on the hitherto uninhabited islands, atolls, reefs 
and other maritime geographical features located in the South China Sea 
(...)” (Dutton, 2011)*”. 


Paragraph 6 refers to the cooperation of ASEAN members in the 


56Declaration on the Conduct of Parties in the South China Sea, 2002, pp. 1, par. 
4. 

57Declaration on the Conduct of Parties in the South China Sea, 2002, pp. 1-2, 
par. 5. 
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protection of the marine environment, the fight against 
transboundary crime, narcotics, scientific research and rescue 
operations, trafficking, etc.”. 

The specific declaration does not mention the goals for peaceful 
coexistence of the countries. Stability is needed to resolve the 
dispute regarding the coastal states that oppose China for 
violation and non-compliance with the terms. The technical 
islands function as military bases and the installation of guards 
on geophysical features related to the Paracel island complexes. 
The creation of artificial islands and the reactions of neighboring 
countries to the delimitation of maritime zones recognize natural 
islands suitable for supporting human life, economic activity in 
all maritime zones, that support, what is provided for by 
UNCLOS. 

In 2004, on the Chinese side, we have certain fisheries laws 
called the “Fisheries Law of the People’s Republic of China”. 
According to article 2: 


“(...) productive fishing activities in the internal waters, territorial waters and 
EEZ of China, as well as in all maritime areas under Chinese jurisdiction 
shall be carried out in accordance with the present laws (...)””’. 


Accordingly, article 8 affirms that: 


“(...) foreign vessels wishing to enter the waters under Chinese jurisdiction 
to engage in fishing activities or fisheries research must request permission 
from China (...)”®. 


58Declaration on the Conduct of Parties in the South China Sea, 2002, pp. 2, par. 
6. 

59Fisheries Law of the People’s Republic of China, 2004, article 2. 

60Article 8. 
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In the case of China's claim to the South China Sea, there is no 
evidence to indicate and claim the four complexes of the region. 
The only country, that clarifies the elements it claims, is the 
Philippines. China considers that it is possible to create 
historical titles and acquire broader rights in the region at a later 
time, stating that the waters and elements it considers to belong 
to it, as well as the other coastal states are not in a position to 
react. 

The implementation of the “Fisheries Laws” aims to reduce the 
growth of the economy of the remaining coastal states, i.e. to 
limit their relative economic activity, as is known from the main 
sectors of their development, such as fishing (Pham, 2016). 

In 2009, the Sultanate of Brunei had notified the Commission on 
the Limits of the Continental Shelf with a relevant memorandum 
related to the outer limit of its maritime zone, claiming that the 
natural extension of its territory exceeds 200 nm and in 
accordance with Art. 76, paragraph 8 UNCLOS extends its 
continental shelf to 350 nm°. In other words, it has used article 
76, paragraph 8 and the Commission to proceed with the 
specific definition of the economic zone following relevant 
recommendations. 

Malaysia and Vietnam on 6 May 2009 notified to the 


Commission a memorandum on the outer limit of the continental 


61Brunei Darussalam’s Preliminary Submission Concerning the Outer Limits of 
its Continental Shelf, 2009, article 23-25. 
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shelf relating to the southern part of the South China Sea 
exceeding 200 nm. In the memorandum, the maps of the area 
and all the elements involved admit that unresolved differences 


in the South China Sea force them to 


“concern the delimitation of zones with other coastal states”. 
The memorandum was notified to the members of the UN and to 


the members of UNCLOS. 

Vietnam on 7 May 2009 proceeded to publish a new 
memorandum to the Commission in a unilateral manner to 
present the outer limit of the continental shelf exceeding 200 nm 
and located in the northern part of the South China Sea’. A note 
verbale used between Vietnam and Malaysia to the UN 
Secretary-General. China on 7 May 2009, explicitly stated that 
the: 


“(...) indisputable sovereignty over the islands of the South China Sea 
presented by the aforementioned countries strongly violates its sovereignty, 
sovereign rights and jurisdiction over the maritime area (...) and therefore the 


Commission should not take them into account’””®. 


1Joint Submission by Malaysia and the Socialist Republic of Viet Nam to the 
Commission on the Limits of the Continental Shelf, 2009, pp. 2, par. 4.1- 4.2. Oceans 
and Law of the Sea, Commission on the Limits of the Continental Shelf (CLCS). 
Outer limits of the continental shelf beyond 200 nautical miles from the baselines: 
Submissions to the Commission: Joint submission by Malaysia and the Socialist 
Republic of Viet Nam. United Nations: 
http://www.un.org/Depts/los/cles_new/submissions_files/submission_mysvnm_ 33 _20 
09.htm 

2Oceans and Law of the Sea, Commission on the Limits of the Continental Shelf 
(CLCS). Outer limits of the continental shelf beyond 200 nautical miles from the 
baselines: Submissions to the Commission: Submission by the Socialist Republic of 
Viet Nam, United Nations: 
http://www.un.org/Depts/los/cles_new/submissions_files/submission vnm_37_2009.h 
tm 

3Note Verbale from the Permanent Mission of the People’s Republic of China to 
the United Nations to the Secretary General of the United Nations, 2009, No. 
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In both notes, the map of the region, which shows the nine 
dashed lines, dominates. The remaining states, as official UN 
bodies, have tried to internationalize the permanence of the map 
and Chinese actions, so that in this way the historical titles and 
rights in favor of China do not change the practice of 
international law and consolidate the relevant claims. 


Vietnam informed the UN Secretary-General that: 


“(...) Paracel and Spratly are part of Vietnam’s territory and, as such, it has 
indisputable sovereignty and sovereign rights over them (...)”, 


considering China’s views invalid*. Malaysia referred to the UN 
and the Malaysia/Vietnam joint memorandum, noting that the 
Chinese leadership was well aware of the situation from the 
beginning’. 

The Philippines reacted to Vietnam’s unilateral declaration, 
where in two diplomatic notes to the UN Secretary-General on 4 


August 2009 they stated that: 


“(...) we cannot accept the aforementioned continental shelf (...) as in the 
area of its application there are overlapping claims on their part (...)”. 


The ultimate goal was to not accept the request from the UN 


CML/18/2009. Note Verbale from the Permanent Mission of the People’s Republic of 
China to the United Nations to the Secretary-General of the United Nations, 2009, No. 
CML/17/2009. 

4Note Verbale from the Permanent Mission of the Socialist Republic of Viet Nam 
to the United Nations to the Secretary-General of the United Nations, 2009, No. 
86/HC-2009. Embassy of the Socialist Republic of Vietnam in the United States of 
America, Regarding Vietnam’s submission on its outer limits of the continental shelf. 
Embassy of the Socialist Republic of Vietnam in the United States of America: 
http://vietnamembassy-usa.org/news/2009/05/regarding-vietnams-submission-its- 
outer-limitscontinental-shelf 

5Note Verbale from the Permanent Mission of Malaysia to the United Nations to 
the SecretaryGeneral of the United Nations, 2009, No. HA 24/09. 
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Secretary-General® and mainly Vietnam’s claim for the 
continental shelf given that it overlaps with theirs’. The 
Philippines received and published the Presidential Decree No. 
9522, which defined as archipelagic the baselines, that should be 
measured for the maritime zones, stating that they have relevant 
jurisdiction over the Kalayaan Island Group complex, namely 
the relevant Spratly complex and the Scarborough Shoal 
element®. The archipelagic baselines are related to Art. 47, 
paragraph 1 UNCLOS, which states that: 


“(...) an archipelagic state may draw straight archipelagic baselines, joining 
the extreme points of the islands and reefs of the archipelago (...) for the 
lines to be legal, the ratio of the area of water to the area of land should be 
between the ratio of 1 to 1 and 9 to 1 (...)””. 


The Philippines extends its sovereignty and sovereign rights to a 


wider area where, according to Art. 49 of UNCLOS: 


“(...) the sovereignty of an archipelagic state extends to the waters enclosed 
by the archipelagic baselines, to the airspace above them, to their seabed and 
subsoil (...)”. 

Vietnam maintained its original views and on 18 August 2009 


took a position supporting that what it had done was in 
accordance with international law and that it has sovereignty 
over the Paracel and Spratly complexes. The new element states 


that the resolution of disputes states that: 


6Note Verbale from the Permanent Mission of the Republic of Philippines to the 
United Nations to the Secretary-General of the United Nations, 2009, No. 000818. 

7Note Verbale from the Permanent Mission of the Republic of Philippines to the 
United Nations to the Secretary-General of the United Nations, 2009, No. 000819. 

8Republic Act of Philippines, 2009, No. 9522. An act to amend certain provisions 
of Republic act No. 3046, as amended by Republic act No. 5446, to define the 
archipelagic baselines of the Philippines and for other purposes, pp. 1-6. 

9UNCLOS, article 47, par. 1. 
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“(...) disputes shall be resolved through peaceful negotiations, as provided 
for in International Law and UNCLOS (...)”””. 


Malaysia admits that its actions are based on International Law 
and UNCLOS, adding that the Philippines and China were 
jointly informed of the proposed action to participate and 
present a joint memorandum". 

The countries involved and the coastal states in the South China 
Sea have used every means, such as international law and 
UNCLOS, for the international community to accept as 
legitimate the actions disputed by each state. The Philippines 
has reacted by delivering to the UN Secretary-General, on 5 
April 2011, evidence that forms the dispute mainly over the 
Spratly complex. 

The Philippines has jurisdiction and sovereignty over the land 
surrounded by the sea in accordance with the principles of 
international law, arguing that the territory is sovereign in a 
state. 

The sovereignty of the elements in the waters is related to the 
third element of the Philippines and to the nine-dashed line map 
included in the Chinese diplomatic notes. 

The Philippines argues that China will use as a basis the claims 


regarding the jurisdiction it considers to have over the seabed 


10Verbal Note from the Permanent Mission of the Socialist Republic of Viet Nam 
to the United Nations to the Secretary-General of the United Nations, 2009, No. 
240HC-2009. 

11Verbal Note from the Permanent Mission of Malaysia to the United Nations to 
the Secretary-General of the United Nations, 2009, No. HA 41/09. 
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and subsoil in the disputed maritime area’. 

According to the response of the Chinese side and the new 
diplomatic report sent to the UN Secretary-General on 14 April 
2011: 


“(...) Its sovereignty over the Spratly Islands is non-negotiable and cannot be 
disputed by any state, as there is historical and legal evidence (...) it cannot 
accept the claims of the Philippines, as in no document before the 1970s is 
there a claim to these islands by the aforementioned country (...) the first 
reference by the Philippines to the Spratly complex occurs after 1970, when 
it occupies a part of it (...) to prove that these islands are part of Chinese 
territory and are entitled to all the maritime zones explicitly mentioned in 
UNCLOS (...)” (Tanaka, 2023)". 


We continue to believe that China operates as the absolute 
sovereign in the South China Sea with unabated activity in the 
region where since 2012 it has presented a new map called 
“Notification of Part of Open Blocks in Water under Jurisdiction 
of the People’s Republic of China Available for Foreign 
Cooperation in the Year of 2012” (Tanaka, 2023). This is an 
area that depicts nine blocks, located in the maritime area and 
which played a decisive role in the dispute. 

The plots were located on the western side of the South China 
Sea, specifically in the Zhongjiannan base, which is known for 
its associated hydrates and is open to foreign companies to 
conduct exploration and exploitation of deposits in the area in 


cooperation with CNOOC (Lu, Luan, Lyu, Wang, Yang, Yang, 


12Verbal Note from the Permanent Mission of the Republic of Philippines to the 
United Nations to the Secretary-General of the United Nations, 2011, No. 000228. 

13Verbal Note from the Permanent Mission of the People’s Republic of China to 
the United Nations to the Secretary-General of the United Nations, 2011, No. 
CML/8/2011. 
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Yao, 2017)". 

The plots, as part of Chinese sovereignty, are related to a 
company that has signed agreements with China for relevant 
exploration and exploitation in the area. 

Specifically, according to the Chinese company CNOOC, it is 
noted that the plots are licensed through the company's official 
website, which are located within an area, that of the 9-dashed 
line map. The plots have been defined as Chinese territory with 
absolute sovereignty. 

The plots are located within the permissible limits, according to 
Articles 57 and 76 of UNCLOS, of the coasts of Vietnam and of 
the designated maritime zones. In fact, the Chinese company 
does not have any right to announce licenses, where the plots 
and the conclusion of commitments with the relevant foreign 
companies, will be domestic, otherwise Vietnam can request 


their cancellation. 


14The South China Sea Arbitration, op. cit., 581, pp. 87, par. 208. CNOOC, 
Notification of part of open blocks in water under jurisdiction of the People’s 
Republic of China available for foreign cooperation in the year of 2012. CNOOC: 
http://www.cnooc.com.cn/art/2014/9/25/art_6241_1148011.html 
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Map 8: Chinese Available Mining Lands 


Source: CNOOC, Notification of Part of Open Blocks in Water 
under Jurisdiction of the People’s Republic of China Available 
for Foreign Cooperation in the Year of 2012. CNOOC: 


http://www.cnooc.com.cn/art/2014/9/25/art_6241 1148011.html 


Vietnam did not react to the Philippines and China's actions, 
claiming that it has absolute and complete sovereignty over the 
Paracel and Spratly complexes, which is proven by legal and 
historical evidence’®. On 21 June 2012, it implemented the Law 


15Verbal Note from the Permanent Mission of the Socialist Republic of Viet Nam 


American Yearbook of International Law-AYIL, vol.3, 2024 


1070 


of the Sea of Vietnam, where article | states that: 


“(...) The Paracel and Spratly are under the sovereignty and jurisdiction of 
Vietnam (...)”"°. 
Article 4, par. 3 states that: 


“(...) the differences that will arise with neighboring states regarding waters 
and islands will be resolved by peaceful means and as provided by 
International Law and UNCLOS” (...) (...) in Chapter II of the law it is 
stated that straight baselines are adopted for the delimitation of the territorial 
sea up to 12 nm, the contiguous zone up to 24 nm, the EEZ up to 200 nm and 
the continental shelf up to 200 nm and 350 nm respectively, in the event that 
its outer limit is excessively large (...)”'’. 


Vietnam claims, as provided by UNCLOS, the limits of the 
maritime zones, i.e. the 350 nm limit of the continental shelf, 
which have been submitted to the Commission on the Limits of 
the Continental Shelf. 

China has been carrying out activities in the Spratly complex in 
the South China Sea since 2013, where artificial islands are 
being built to host military missions and warships (Yoshihara, 
2016). 

On 2 May 2014, a platform that would pump deposits in the 
Triton geophysical feature, which is a member of the Paracel 
complex, was located within the area, where the maritime zones 
of China and Vietnam overlap. 

The Chinese platform HYSY by the Chinese company CNOOC 


at a distance of more than 120 nautical miles from the coast of 


to the United Nations to the Secretary-General of the United Nations, 2011, No. 
77/HC-2011. 

16Law of the Sea of Vietnam, 2012, article 1. 

17Article 4, par. 3. 

18Article 8-17. 
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Vietnam and within the EEZ cannot arouse the relevant storm of 
reactions from Vietnam, where it considers that its sovereignty 
has been explicitly violated, i.e. it characterizes the action as 
illegal and sends ships to the coast guard area to stop the 
operation of the platform. 

Tension and clashes were noted in the maritime area due to 
protests against China and inside Vietnam, resulting in the death 
of six Chinese nationals. CNOOC withdrew the relevant 
platform a month earlier than scheduled, thus declaring that the 
project has been completed (Leaf, 2014; Green, Hicks, Cooper, 
Schaus, Douglas, 2020). 

The coastal states prove that legal and historical claims do not 
play an active role in the dispute as they claim the geophysical 
features of the area, where according to the Chinese map of the 
nine dashed lines, are considered unclear'’. The map has no 


legal force in relation to international law as it is stated that: 


“(...) peace and security in the Asia-Pacific region, in order to develop 
economically (...)” (Kapoor, Sieg, 2015). 
In the joint submission of Malaysia and Vietnam, Vietnam 


informs the Commission on the Limits of the Continental Shelf 
that does not accept and does not continue the relevant 
procedures, because such a thing is prohibited by Art. 5 of 


Annex I to its Rules of Procedure, which states that: 


19Verbal Note from the Permanent Mission of the Republic of Indonesia to the 
United Nations to the Secretary-General of the United Nations, 2010, No. 80/POL- 
703/VII/10. 
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“(...) there is a dispute, whether on land or at sea, the Commission shall not 
examine the claim submitted by any party to the dispute (...) for this reason 
additional information was requested from all parties to the dispute (...)”””°. 


When did the legal dispute begin? 
The beginning of the legal proceedings is considered to be 22 
January 2013, when the Philippines notified China with a 


relevant document: 


“(...) dispute existing in the West Philippine Sea with China (...) the South 
China Sea (...)”. 
Incidents occurred between the two countries in 2012, namely 


on 28 April and 26 May, when Chinese vessels, while patrolling 
the area, tried to prevent a Philippine navy ship from carrying 
out the relevant arrest of Chinese fishermen, who were in the 
Scarborough Shoal, and the latter considers to be part of the 
EEZ (Rajagobal, 2009). 
The Chinese side, according to the Philippines, has not respected 
UNCLOS as well as the Convention on the International 
Regulations for Preventing Collisions at Sea (COLREGS), 
which entered into force in 1977, and of which both countries 
are members”', by resorting to the Court and seeking the 
relevant achievement of a permanent solution”. 
After a month, i.e. on 19 February 2013, China sent a diplomatic 
note to the Philippine Ministry of Foreign Affairs, in which it 
~--SoRiley of Procedure of the Commission on the Limits of the Continental Shelf, 
2008, No. CLCS/40/Rev.1, Article 5, Annnex. 

21China has been a member of the Convention since 1980 and the Philippines 


since 2013. 
22The South China Sea Arbitration, op. cit., 421, par. 1059. 
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announced that it refused any participation in the proceedings”. 
The Court relied first of all on the principles of good faith and 
equal participation of all members in the arbitral proceedings, 
which are provided for in the preamble to the Model Rules on 
Arbitral Procedure, thus making an effort to ensure the possible 
participation of China. This is, therefore, not possible at any 
stage of the proceedings™. 

The relevant procedure was based on Art. 9 of Annex VII 


UNCLOS, which states that: 


“(...) the absence of a party shall not constitute an obstacle to the 


continuation and conduct of the proceedings (...)””°. 


In accordance with Article 5 of Annex VIT UNCLOS and 
Article 15, par. 5 of the Arbitration Rules, which states that 


“(...) a true copy of all the information submitted by a party shall be 
communicated to the other parties (...)”. 
The Court invited China to join the proceedings at any time it 


deems appropriate, endeavoring to ensure information on all 
relevant actions taken up to that point in time, thus sending the 
relevant material to the Chinese Ambassador to the Netherlands 
as well as to any interested member on the Chinese side”’. 
The Philippines resorted to an arbitration court, laying the basis 
for an attempt to definitively resolve the dispute in the South 
23Press Release of the PCA, Arbitration between the Republic of the Philippines 
and the People’s Republic of China, Permanent Court of Arbitration, 1December 
2014, No. 134793, pp. 1-2. The South China Sea Arbitration, op. cit., 1, par. 4. 
24Models Rules on Arbitral Procedure, 1958. 
25UNCLOS, Article 9 Annex VII. 


26The South China Sea Arbitration, op. cit., 46, par. 120-121. UNCLOS, Article 5 
Annex VII. Models Rules on Arbitral Procedure, 1958, Article 15. 
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China Sea, including the efforts that had been made in the past 
at the political and diplomatic level of the parties involved as 
well as through joint statements regional organizations. 

The other states in the region are not absent from the arbitration, 
which asked the Court to recognize their right to an equal 
participation in the proceedings. A right that was invoked for the 
first time by Vietnam. 

According to the Philippines, the characteristics of the South 
China Sea as the claimed zones were characterized by Chinese 
practices and naturally considered illegal. In this context, 
Philippines requested the Court to participate in the relevant 
proceedings and to be informed of all relevant developments”’. It 
was requested to be allowed the relevant equal participation in 
the proceedings, thereby wanting to protect the interests that 
exist in the South China Sea and to recognize the jurisdiction of 
the Court to decide on the issue. The aim would be for the final 
decision to be objective and impartial so as to maintain stability, 
peace and the non-continuation of hostile acts in the region. 

The same framework of tactics was followed by Malaysia, 
Japan, Indonesia, Thailand, the Sultanate of Brunei and the 


USA. These are states that are taking the appropriate actions and 


27The South China Sea Arbitration, op. cit., 14, par. 36. Socialist Republic of 
Viet Nam, Statement of the Ministry of Foreign Affairs of the Socialist Republic of 
Viet Nam Transmitted to the Arbitral Tribunal in the Proceedings Between the 
Republic of the Philippines and the People’s Republic of China, Annex 468, Socialist 
Republic of Viet Nam: _https://tuscogen.files.wordpress.com/2018/03/statement- 
ofmofa-of-vietnam-to-the-tribunal.pdf 
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are seeking from the Court recognition of equal participation in 
the arbitration proceedings”*. 

This is a natural consequence considering that the South China 
Sea is a sea of vital importance with an important role for global 
geopolitical events and with interests in the region. On the other 
hand, for the Philippines, the countries not involved in the 
dispute will add transparency to the case with the participation 
of the USA. Therefore, the Court has stated that they can remain 
as observers as only states that are members of UNCLOS can 


participate. 


What is China's Position? 

On 7 December 2014, the Chinese Ministry of Foreign Affairs 
issued a relevant document entitled “Position Paper of the 
Government of the People's Republic of China on the Matter of 
Jurisdiction in the South China Sea Arbitration Initiated by the 
Republic of the Philippines”. This is an attempt to analyze 
China's position in relation to the issue of the South China Sea, 
where it announced that it would not participate in the 
proceedings. The Chinese position was based on the legal aspect 
of the non-recognition of the jurisdiction of the Court and the 
belief that the issue can only be resolved through bilateral 


agreements and negotiations”. 


28The South China Sea Arbitration, op. cit., 17, par. 50. 
29Ministry of Foreign Affairs of the People’s Republic of China, Position paper 


American Yearbook of International Law-AYIL, vol.3, 2024 


1076 


Is the non-recognition of the Court’s Jurisdiction valid? 

The peaceful settlement of a dispute is one of the most important 
foundations of international law. Also, UNCLOS has the 
obligation to resolve disputes by any means of peaceful 
choicel*”. 

The Philippines signed UNCLOS and considered, under article 
287, that the body for the settlement of the dispute is an arbitral 
tribunal. China recognizes the jurisdiction of the judicial body 
regarding the issue of the South China Sea. 

The relevant document, according to China, states that the 
dispute with the Philippines is related to the delimitation of 
maritime zones and to territorial sovereignty in several maritime 
areas with characteristics related to the South China Sea area 
and not to the basic application of the provisions of UNCLOS"'. 
China maintained that the court's jurisdiction to resolve the issue 
can be achieved after bilateral agreements between the 
countries, stating that it does not participate in any way in 
bilateral disputes following the end of a relevant dispute’. 


The court, therefore, does not have legal jurisdiction to decide 


of the Government of the People's Republic of China on the matter of jurisdiction in 
the South China Sea arbitration initiated by the Republic of the Philippines. Ministry 
of Foreign Affairs of the People’s Republic of China: 
https://www.fmpre.gov.cn/nanhai/eng/snhwtlew]_1/t1368895.htm 

30UNCLOS, Article 287, par. 1. 

31Ministry of Foreign Affairs of the People’s Republic of China, op. cit., 719. 

32Ministry of Foreign Affairs of the People’s Republic of China, op. cit., par. 
719. 
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since in 2006, after relevant statements to the UN, it notified 
that: 


“(...) The Government of the People’s Republic of China does not accept any 
of the procedures provided for in Section 2 of Part XV of UNCLOS with 
respect to all categories of disputes referred to in Article 298 of this 
Convention (...)”*?. 


Resolution through bilateral agreements and negotiations 
The expression of resolving a dispute through bilateral 
agreements and negotiations refers to bilateral agreements that 
can be reached between neighboring countries on issues related 
to the South China Sea. Disputes should not constitute an 
obstacle to state sovereignty, territorial integrity, non-aggression 
and intervention in the internal affairs of another state™*. 
Specifically, in 1976, the Treaty of Amity and Cooperation in 
Southeast Asia was signed, where it was decided that: 


“(...) the contracting parties must refrain from any action and activity that 
constitutes a threat to the political and economic stability of the region, as 
well as the territorial integrity of the other contracting parties (...)”*>. 


According to Article 13 of the treaty: 


“(...) the contracting parties must avoid differences and tensions. However, in 
the event that this is not possible, they should not resort to the use of force, 


33UNCLOS, Article 298. The South China Sea Arbitration, op. cit., pp. 2, par. 6. 
Ministry of Foreign Affairs of the People’s Republic of China, op. cit., par. 719. 
Oceans and Law of the Sea, Declarations and Statements, United Nations: 
http://www.un.org/Depts/los/convention_agreements/convention_declarations.htm#C 
hina%20after%20ratification 

34Embassy of People’s Republic of China in the Republic of the Philippines, 
Joint Communique of the Government of the People's Republic of China and the 
Government of the Republic of the Philippines (Peking, 9 June 1975). Embassy of 
People’s Republic of China in the Republic of the Philippines: http://ph.china- 
embassy.org/eng/zfgx/zzgx/t183265.htm 

35Treaty of Amity and Cooperation in Southeast Asia, 1976, article 10. 
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but rather resolve them peacefully, through friendly negotiations and 
agreements, having as their main goal the maintenance of regional peace and 
harmony (...) negotiations are a difficult and quite time-consuming process, 
which often ultimately does not yield any substantial result. The Convention 
provides for the creation of a Supreme Council, which will propose to the 
members involved the appropriate means for the most effective settlement of 
the dispute (...)”. 

In 1995, the two countries issued a Joint Statement between the 


People's Republic of China and the Republic of the Philippines 
concerning Consultations on the South China Sea and on Other 
Areas of Cooperation, with the ultimate aim of adhering to 


common rules. The statement stated that: 


“(...) disputes shall be settled peacefully and amicably, through negotiations 
based on mutual respect, and that their resolution shall be (...) directly by the 
parties concerned (...)’”°°. 


Within the framework of ASEAN, the DOC is adopted with the 


ultimate aim of safeguarding: 


“(...) the principles of peaceful coexistence, stability and development of the 
wider Southeast Asian region (...) the good neighborliness of states is 
indisputable and has been presented many times as a means of resolving 
disputes by both China and other countries (...) the DOC is a political and not 
a legal document, it does not have the binding force that a state could invoke, 
as is the case with the signing of a convention (...)”. 


On the Chinese side, the resolution for a bilateral resolution of 
the relevant dispute was expressed through the Chinese 
Ambassador to the Netherlands, who, through two letters to the 
Court on 6 February 2015 and 1 July 2015, recalls the relevant 
commitment of China and the ASEAN countries to a peaceful 


resolution of the South China Sea issue in order to maintain 


36Ministry of Foreign Affairs of the People’s Republic of China, op. cit., par. 
719. 
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security, peace and stability in the region’’. 

References to declarations, negotiations, treaties do not 
constitute a binding framework, which the contracting parties 
can override, as a primary basis and which the relevant parties 
involved can respect. Specifically, art. 10, par. a of the relevant 


arbitration rules states that: 


“(...) in the absence of agreement between the parties on the legislative 
framework to be applied, the arbitral tribunal shall have recourse to the 
international conventions to which the contracting parties have signed (...)’”**. 


What are the rights of coastal states? 
Since 2014, China has claimed that after discovering certain 
complexes such as the Pratas, Paracel, Macclesfield Bank and 
Spratly and the related adjacent waters, it will exercise 
sovereignty over them due to the fishing activity of Chinese 
fishermen in the area”. 
Due to the actions implemented by neighboring states and the 
change caused by World War II, in 1948 it was forced to publish 
a relevant map. This was incorporated into internal legislation, 
depicting that the specific areas are part of its territory in a legal 
manner. 
The continuous sovereignty, as repeated in the Chinese laws, 
which were implemented over a period of almost thirty years 
~ 37The South China Sea Arbitration, par. 581, pp. 15-16, par. 42 and 17, par. 51. 
38Models Rules on Arbitral Procedure, 1958, article 10, par. a. 


39Ministry of Foreign Affairs of the People’s Republic of China, op. cit., par. 
719. 
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from 1958 to 1998, refers to the diplomatic notes given for 
notification to the UN Secretary-General during the 21st 
century. 

On 16 September 2015, at a World Maritime Conference in 
London, it was supported by Chinese Vice Admiral Yuan Yubai 
that: 


“(...) The South China Sea, as its name suggests, belongs to China (...) 
making extensive reference to the activity of Chinese nationals in the wider 
region since the time of the Han dynasty (...) the problems in the region will 
be solved through joint actions of the coastal states (Beech, 2018), thus 
remaining consistent with Chinese policy, namely that the issue is regional 
and not international (...)”. 


The Chinese side in 2016, through the Department of Treaty and 
Law of the Ministry of Foreign Affairs of the People’s Republic 
of China, held a press conference to inform the domestic and 
international press about the relevant issues alleged by the 
Philippines. The arbitration initiated unilaterally by the 
Philippines is conducted by an institution that has no jurisdiction 
to decide on the matter, with the result that the resulting decision 
will have no legal force and will not be acceptable to China”. 

According to the map of the nine dashed lines, the rights that 
China has in the South China Sea as they were created are 
apparent and according to the reactions of the other states, it 


points out that such a way of resolution could not be questioned 


A0Ministry of Foreign Affairs of the People’s Republic of China, Briefing by Xu 
Hong, Director-General of the Department of Treaty and Law on the South China Sea 
Arbitration Initiated by the Philippines. Ministry of Foreign Affairs of the People’s 
Republic of China: https://www.fmprc.gov.cn/mfa_eng/wjbxw/t1364804.shtml 
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only if its relative sovereignty in the region could be covered up 
as illegal occupation of some part of the Spratly complex. 
Before the Court's decision was issued, specifically in June 
2016, China, through the Ministry of Foreign Affairs, stated 
that: 


“(...) the decision will be invalid and will have no legal binding force, as the 
core of the dispute between the two countries stems from the illegal 
possession by the Philippines of some of the geophysical features located in 
the Spratly complex and the issue concerns the delimitation of the maritime 
zones of the two aforementioned coastal states (...)’"". 


The coastal states and the international community considered 
China’s actions in the area under examination as particularly 
interesting due to the mining of deposits related to the seabed 
and subsoil of the South China Sea, and the collection of catches 
made by Chinese fishermen in the marine water columns. 

According to UNCLOS, actions are legal and acceptable and 
take place within the limits of the territorial sea, EEZ and 
continental shelf that each state has delimited. Therefore, having 
these provisions as a basis, it follows that China considers the 
area depicted within the 9 dashed lines to be part of Chinese 
territory, either as part of its territorial waters or as part of its 


economic zones. 


41Ministry of Foreign Affairs of the People’s Republic of China, The Tribunal’s 
Award in the “South China Sea Arbitration” initiated by the Philippines is null and 
void. Ministry of Foreign Affairs of the People’s Republic of China: 
https://www.fmpre.gov.cn/mfa_eng/zxxx_662805/t1371363.shtml 
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Is there an appropriate legal status for the geophysical 
features of the South China Sea? 

The first distinctive feature of the South China Sea is that it 
consists of islands, reefs and shoals”. These are islands 
according to UNCLOS, which have geophysical features that are 
included in the 1948 map entitled “Map of the Multiple Islands 
in the South China Sea”, or the Spratly complex and the 
Scarborough Shoal element, where the 2009 diplomatic note 


states that: 


“(...) the Spratly Islands and Scarborough Shoal are part of China and it has 
indisputable sovereignty over them* (...) the Spratly Islands are entitled in 
their entirety to territorial sea, EEZ and continental shelf (...) officially 
recognizing the latter as islands (...)””*. 


Article 13 UNCLOS was not included by China in any action, as 
it was stated that the maritime zones, reefs in the specific 
elements constitute a basic purpose for the implementation of 
economic development intentions in the South China Sea region. 
Philippines has not taken as an element of the indictment a 
specific element, an action that considers that its actions are not 
legal according to the rules of international law and what is 
foreseen by the UNCLOS regime. 

The claims are based on historical rights that stem from nine 
42Ministry of Foreign Affairs of the People’s Republic of China, par. 719. 
43Verbal Note from the Permanent Mission of the People’s Republic of China to 

the United Nations to the Secretary-General of the United Nations, 2009, No. 

CML/12/2009. 
44Verbal Note from the Permanent Mission of the People’s Republic of China to 


the United Nations to the Secretary-General of the United Nations, 2011, No. 
CML/8/2011. 
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dashed lines notified to an official UN body in 2009. China 
accused the Philippines because of its relevant actions to initiate 
arbitration. China is excluded from any negotiation for a 
definitive and workable solution, as we will see in the following 
paragraphs”. 

If the court accepts China's historical rights to the South China 
Sea and the nine-dashed line map, then it will be legal to turn 
the case in its favor. Thus, the South China Sea will function as 
a vital Chinese space that depends on third countries related to 


deposits in the sea area. 


The Philippines’ position 
The relevant issues presented to the tribunal by the Philippines 
relate to: 


“(...) (a) the nature of the rights enjoyed by coastal states in the area, (b) the 
definition and nature of the maritime zones having specific marine 
geophysical features of the South China Sea, (c) the finding that China has 
engaged in illegal and inconsistent acts in the South China Sea under 
UNCLOS (...) and (d) the finding that China has aggravated the dispute 


between the two parties by its actions (...)’*°. 


Regarding the arbitration rules*’, the Philippines seeks to 
examine, evaluate, and analyze the categories of issues 


presented to its members on 30 November 2015 with fifteen 


45Ministry of Foreign Affairs of the People’s Republic of China, Statement of the 
Ministry of Foreign Affairs of the People’s Republic of China on Setting Disputes 
Between China and the Philippines in the South China Sea Through Bilateral 
Negotiation, Ministry of Foreign Affairs of the People’s Republic of China: 
https://www.fmpre.gov.cn/mfa_eng/zxxx_662805/t1370476.shtml 

46The South China Sea Arbitration, par. 581, pp. 2-3, par. 7-10. 

47Models Rules on Arbitral Procedure, 1958, Article 17, par. 2. 
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specific observations. 


Inclusion of the rights of coastal states 

For the Philippines, the rights of coastal states adjacent to the 
South China Sea should be based on international law and 
UNCLOS. This means that there is a big difference from what 
China claims about the 1948 charter and historical rights. 

The Philippines has not recognized the specific charter as valid. 
Additionally, China has not claimed that the actions in the South 
China Sea are related to historical rights. Also China through 
diplomatic notes presented before the commission in 2009 on 
the limits of the continental shelf ask the court to decide on the 
Chinese actions, which are illegal and without any legal force as 
it results from the articles of UNCLOS*. 

The Philippines presents further observations, N. 1 and N. 2. 
arguing that they should accept the historical rights that will 
apply to a large expanse of sea as depicted on the nine-dashed 
line map and to coastal countries, areas, as well as within the 


maritime zones. 


Geophysical Features as Legal Entity in the South China Sea 
Part of the dispute is based on geophysical features in the area, 


where the identity has not been determined, but is formally 


48The South China Sea Arbitration, op. cit., 2, par. 7. 
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identified, within specific features, that constitute islands or 
rocks. The Philippines includes observations No. 3, No. 7, 


seeking the Tribunal to decide: 


“(...) (1) the Scarborough Shoal element has no economic zones; (2) the 
Mischief Reef element, Second Thomas Shoal and Subi Reef reefs cannot 
claim any maritime zone under the provisions of UNCLOS; (3) the 
geophysical elements of Mischief Reef and Second Thomas Shoal are part of 
the EEZ and continental shelf of the Philippines; (4) the elements Gaven Reef 
and McKennan Reef are reefs, as a result of which they cannot claim any 
maritime zone, but their lowest shallow water line can be used as a baseline 
for measuring the breadth of the territorial sea and (5) the elements Johnson 
Reef, Cuarteron Reef and Fiery Cross Reef are not entitled to an EEZ and a 
continental shelf (...)”. 


Several issues open to a dispute that will have to be established 
by experts and scientists as specific issues before the court. The 
key element is whether the specific geophysical data support the 
self-sufficient economic and human life that the maritime zones 
are entitled to. 

These are issues related to the two countries involved in the 
dispute. For the Philippines, these are not islands, therefore, the 
maritime zone deprives the economic and sovereign rights that 
belong to the coastal state. If China accepts the views and 
assessments of the Philippines, it means that is seeking the 
extensive maritime zones, where these elements will be 
included. 

The Philippines can demonstrate its permanence to cut off China 
from the trajectory of claiming a regional hegemony, that would 
contribute to the expansion of maritime zones. 


China falls into the category of states, that recognize these 
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elements, as islands with economic zones as provided for by 
UNCLOS. Sovereign rights give the right to legally exploit 
catches related to the productive resources, where the waters, 
seabed and subsoil are located. Even if they are judged as rocks 
by the court, they are entitled to have an EEZ and a continental 
shelf and China is able to exploit them. 

The construction of reefs located in the South China Sea as well 
as the creation of artificial islands results in the creation of an 
army and fleet against rival states. These specific elements 
provide greater security and defense for China in particular. 

The South China Sea is a maritime area where there are deposits 
of oil, natural gas, hydrates, resources that will be used by 
coastal states as an alternative route for the diversification of 
sources and deposits. 

The map below, which was submitted in the case and 
incorporated into the proceedings as evidence by the 
Philippines, depicts the geophysical characteristics of the South 
China Sea, where they constitute a strong dispute for the coastal 
states and a solution is sought. 

Specifically, the Spratly Islands and the Palawan complex of the 
Philippines, where distance is particularly crucial to the course 
and resolution of the dispute since many of the geophysical 
features claimed by the coastal states have a tense relationship 


with the maritime zones of the Philippines. 
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Map 9:Spratly Islands’ dispute 
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Source: The South China Sea Arbitration (The Republic of the 
Philippines v. The People’s Republic of China), PCA Case No 
2013 - 19, Award of 12 July 2016, par. 125. 


China’s illegal actions 
The Philippines accused China of illegal actions related to 
UNCLOS. According to observations No. 8 and No. 13, the 


actions relate to: 


“(...) (1) the interference with their sovereign rights with respect to living 
and non-living resources in their EEZ and continental shelf; (2) the illegal 
exploitation of fish in the water column of the Philippine EEZ by Chinese 
nationals; (3) the obstruction of Filipino fishermen from their activities in the 
Scarborough Shoal; (4) the destruction of the marine environment by the 
Chinese side, resulting from the fishing of endangered species and the use of 
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harmful fishing methods that have resulted in the destruction of coral reefs in 
the area; (5) the manner in which Chinese state-owned vessels operate; and 
(6) the illegal creation of artificial islands in the South China Sea, resulting in 
the alteration of the nature of the waters. specific geophysical elements to its 
advantage (...)”. 

As for the fourth category of problems, the relevant observations 


No. 14 and No. 15 repeat without particular interest China’s 
activities regarding the deterioration of relations in the region. 
China will follow the provisions of UNCLOS and it will respect 
the rights and freedoms of the coastal states and the Philippines 
(Whomersley, 2016)”. 


The reasoning behind Court's decision 

We reached a decision on 12 July 2016, after almost three years 
with all the evidence related to the Philippines and China. The 
main issues were the type of rights that the relevant coastal 
states have in the specific area, the legal status of the marine 
geophysical features and the legality of Chinese actions in the 
specific maritime area. 

Regarding the first issue, which has to do with the rights of 
coastal states, we should say that the court was based on the 
nine-dashed lines. China will not claim historical rights in the 
South China Sea area. The surviving or non-living resources are 
obliged to exercise the maritime zones based on the articles of 
UNCLOS. Additional actions are not in accordance with the 


49The South China Sea Arbitration, op. cit., 3, par. 9-10, pp. 41-42, par. 112, pp. 
3, par. 9-10 and pp. 41-42, par. 112. 
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international law of the sea and UNCLOS for this are judged as 
unfounded and illegal. The provisions of UNCLOS are clear and 
no state can misinterpret them, as well as interpret them 
according to personal interest. 

As for the legal status of the geophysical data of the South 
China Sea, the court relied on the relevant photographic material 
it has from satellites and from studies by other independent 
bodies. For the judges, UNCLOS and the articles referring to the 
geophysical data such as article 13, which defines the reefs and 
article 121, which refers to the islands and rocks”. If it is located 
outside the territorial sea, the reef will not be entitled to the 
relevant maritime zone nor to economic zones but will be 
related to the EEZ and the continental shelf. 

Article 121, para. 1 and para. 2 includes the island as an area, 
where the land is surrounded by the sea and has been created 
naturally, as well as the reef, which is permanently above the 
surface of the waters according to the case of the great flood. 
Thus, the island will be entitled to marine zones, with the 
difference from the rock that it cannot sustain human or 
economic life and is entitled to have a coastal zone. 


The Court specifically states that: 


“(...) Scarborough Shoal, Cuarteron Reef, Fiery Cross Reef, Johnson Reef, 
McKennan Reef and Gaven Reef (northern part), although they are above the 
surface of the waters at high tide, fall into the category of rocks, as a result of 


5OUNCLOS, Article 13, par. 1. 
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which they are not entitled to an EEZ and a continental shelf*! (...) Hughes 
Reef, Gaven Reef (southern part), Subi Reef, Mischief Reef and Second 
Thomas Shoal are reefs within the meaning of Article 13 of UNCLOS (...) 
Hughes Reef, Gaven Reef (southern part) and Subi Reef are all included 
within the territorial sea, as a result of which their lowest waterline can be 
used as a baseline for measuring the breadth of the territorial sea (...) 
Mischief Reef and Second Thomas Shoal are reefs and are not entitled to a 
territorial sea, but are located within 200 nm from the island of Palawan of 
the Philippines, as a result of which they form part of the EEZ and the 
continental shelf continental shelf of the aforementioned country (...) none of 
the elements located in the Spratly complex are islands, according to the 
definition of UNCLOS, but on the contrary they are all rocks, as a result of 
which they are not entitled to economic zones (...)” (Wu, Zoo, 2016). 


From this specific decision it is clear that the court sides with 
the Philippines and rejects the relevant claims for China in 
relation to the nature of the geophysical features without 
assigning the ownership of the island, which means that the 
claims to the maritime zones, according to UNCLOS, are not 
entitled to have economic zones but only a territorial sea zone, 
that turns into rocks in an independent way the economic, 
human life. 

They are not entitled to economic zones of 200 nm because 
there is no issue of overlapping maritime zones in the area, 
between China and the Philippines, as well as all the coastal 
states involved. 

Regarding the observations No. 8 and No. 14 of the Philippines, 
they are not related to the legality or otherwise of the Chinese 
actions of the surviving resources of the EEZ and its continental 
shelf for the protection or otherwise of the marine environment, 


51The South China Sea Arbitration, op. cit., pp. 174, par. 382 and 259, par. 364- 
365. 
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as well as whether the actions have worsened the relations 
between the two coastal states. 

For this reason, the Court ruled that it cannot take into account 
and examine all the evidence to reach a general conclusion. 
Observation No. 11 and No. 12, which are related to the 
destruction of the marine environment due to Chinese actions in 
the South China Sea, were discussed by the court collectively. 
Observation No. 8 of the Philippines relates to the interference 
with economic and sovereign rights within the EEZ and the 
continental shelf. Specifically, it was decided that China has 
violated Art. 77 of UNCLOS, which relates to the rights of the 
coastal state within the continental shelf, and Art. 56 of 
UNCLOS, which relates to the EEZ it has decided to have. 

The reference in observation No. 9 to the exploitation of living 
resources related to and belonging to the Philippines, the court 


ruled that: 


“(...) Mischief Reef and Second Thomas Shoal, have indeed violated the 
economic rights of the Philippines, which arise from the collection of catches 
found in the water column of the EEZ (...) lies in the fact that these two 
geophysical features are located within 200 nm from the island of Palawan of 
the Philippines, as a result of which they form part of the EEZ of the 
aforementioned country. Furthermore, the Court in its decision rules that 
China has violated Article 58, par. 3 UNCLOS, which refers to the 
obligations of other states within the EEZ of coastal states, and which 
explicitly states that third states must take seriously the rights and obligations 
of the coastal state and respect the rules applied by the coastal state within the 
zones it has adopted, in accordance with International Law and UNCLOS 


(...), 


52UNCLOS, article 56 and 77. 
53The South China Sea Arbitration, op. cit., pp. 297, parr. 757. 
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Observation No. 10 relates to fishing and the Scarborough Shoal 
geophysical element. In this case, the court held that Chinese 
state-owned vessels have been illegally obstructing the fishing 
activities of Filipino nationals since 2012, as opposed to and 
beyond the rules of international law. 

Observations No. 11 and No. 12 refer to the related destruction 
of the marine environment that has to do with Chinese actions 


and reach the following conclusions: 


“(...) due to the harmful fishing methods consistently used by Chinese 
fishing vessels to collect endangered species in Scarborough Shoal and 
Second Thomas Shoal, as well as in many of the geophysical features located 
in the Spratly complex, Articles 192 and 194, par. 5 UNCLOS have been 
violated. Article 192 (...) and Article 194 (...) in order to prevent or reduce 
marine pollution (...) paragraph 5 of the same article refers to the appropriate 
measures that all states must take in order to protect species that are rare or 
endangered (...) due to the construction and building projects that have been 
implemented by the Chinese side on a large number of geophysical elements 
of the area, 4 additional articles of UNCLOS have been violated (...) Article 
194, par. 1°, Article 197 (...) Article 206 (...) Article 123 UNCLOS (...) 
were violated””. 

The Court concludes that: 


“(...) the creation of artificial islands and installations on the Mischief Reef 
element, which forms part of the EEZ and continental shelf of the 
Philippines, without the latter’s consent, constitutes a gross violation of its 
economic and sovereign rights and violates Article 60 UNCLOS, which 
refers to artificial islands within a state’s EEZ and expressly states that such 
constructions are the exclusive right of the coastal state that has declared the 
EEZ, as well as Article 80, which refers to the same right for the continental 
shelf of the coastal state (...)”. 


There is a particular sensitivity to the marine environment and 
pollution prevention given that the South China Sea is related to 


the category of semi-enclosed seas, as specificities that are 


54UNCLOS, Article 194, par. 1. 
55The South China Sea Arbitration, op. cit., par. 397-993. 
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addressed directly and collectively, and the cooperation of 
coastal states is considered imperative. 

The Chinese side was condemned for the practices it followed as 
well as the violation of the articles of UNCLOS. 

The Philippines' Observation No. 13 refers to the operation of 
Chinese state-owned vessels at Scarborough Shoal in 2012, 
which prompted the Philippines to resort to arbitration, arguing 
that the Chinese side created the possibility of ship collisions in 
the area and endangered the lives of the individuals boarding 
Philippine vessels. 

In this way, the vessels are responsible for their actions in 
accordance with international law and UNCLOS. China has 
violated Art. 94 of UNCLOS, which relates to the obligations of 
the flag state. In particular, article 94, which relates to 
jurisdiction over the ship, supervision, the crew where the 
master respects the international safety rules at sea and the 
avoidance of collisions®. 

The reference to international rules includes all international 
conventions related to safety at sea, such as the COLREGS cited 
by the Philippines in initiating the arbitration. The Chinese side 
had violated six articles of the COLREGS according to the 
court’s decision. 


“Article 2 relates to: (...) the responsibility of the master and the crew to 
comply with the provisions of UNCLOS (...); Article 6: (...) the speed limit 


56UNCLOS, Article 94. 
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of the ship, in order to avoid a possible collision (...); Article 7: (...) 
awareness by the ship of the possibility of collision (...); Article 8: (...) the 
measures to be taken by a ship in order to avoid a possible collision (...); 
Article 15: (...) on the practice to be followed by two ships in the event of 
their crossing at sea (...); Article 16: (...) on the prevention of the passage of 
a ship (...)’*”. 


The Philippines’ Observation No. 14 relates to Chinese actions 
and processes that have not benefited the countries at any level 
of relations and for this reason the Tribunal responded positively 
to the actions that have worsened Philippine-Chinese relations, 
and are mainly based on actions related to construction works, 
destruction of evidence and non-performance as well as 


geophysical elements. Specifically, the Tribunal focused on: 


“(...) (a) the creation of an artificial island on the Mischief Reef feature, 
which is a reef, is not entitled to any maritime zone and is within the scope of 
the Philippine EEZ; (...) (b) the destruction of the coral reef on the Mischief 
Reef component, which was carried out due to the harmful methods used to 
catch endangered species; (...) (c) the extensive reconstruction of construction 
projects on the Cuarteron Reef, Fiery Cross Reef, Gaven Reef (northern part), 
Johnson Reef, Hughes Reef and Subi Reef components and (...) (d) the 
destruction of the natural features of Mischief Reef, Cuarteron Reef, Fiery 
Cross Reef, Gaven Reef (northern part), Johnson Reef, Hughes Reef and Subi 
Reef, located in the Spratly complex, which was carried out in order to 
enable China to claim all the maritime zones provided for by UNCLOS 
ayer 

The observation No. 15 of the Philippines was related to the 


respect for the rights and freedoms of it. The court would 
proceed with a response, which would function as a general 
exhortation for future relations between the two states. 


The court throughout the three years it tried to examine the 


57The South China Sea Arbitration, op. cit., par. 435, par. 1109. COLREGS, 
1972, Article: 2,6,7,8,15,16. 
58The South China Sea Arbitration, op. cit., par. 464, par. 1181. 
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evidence concerning the two. states relied on good 
neighborliness and good faith, emphasizing that the members 
involved should respect each other equally and the rest. It is not 
possible, according to the reasoning of the decision, for any 
member to act against the laws and treaties whatever it has 
signed and is based on the principle of pacta sunt servanda, 
which was expressly provided for in Art. 26 VCLT, and the 
treaties or agreements that were signed must be respected”’. 
Within this framework, the claims of the coastal countries as 
well as the actions of the 21st century were evaluated through 
the relevant views of the parties and the relevant elements in 
order to reach certain basic conclusions and the final decision of 
the court. 

Conclusions that are relevant to the Chinese and Philippine 
sides. For example, as we said before, the Chinese side did not 
invoke the historical rights that operated in accordance with its 
actions in a legal manner. It has not recognized the right to claim 
for extended maritime zones on the geophysical elements of the 
South China Sea. Not recognizing that the territorial sea within 
the category of reefs is included in the EEZ and continental shelf 
of the Philippines. It also proves that Chinese actions do not 
work in a way that helps improve the relations of the two 


countries involved, leading to further deterioration. 


59Vienna Convention on the Law of treaties, 1969, article 26. The South China 
Sea Arbitration, op. cit., 467, par. 1195 and pp. 469, par. 1201. 
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China is involved in obstructing the exercise of economic rights 
for the Philippines and through construction projects in the area, 
changing the nature of many of the geophysical elements, thus 
having as its ultimate goal the further exploitation for its benefit. 
The decision is binding on the states and final for the settlement 
and resolution of the dispute in accordance with the rules of 
arbitration®, functioning as a guideline for the parties involved 
to continue towards a peaceful path with the main focus on 
safety, prosperity, and protection of the marine environment, as 
a new principle free from the errors and misunderstandings, that 
existed in the past and based on the rules of international law. 

The South China Sea is thus transformed into a large region like 
all other coastal states with a profile, that will essentially be 
based on the rules of international law, the UNCLOS 
convention, the obligations arising from ASEAN and _ the 
relevant conventions, where the required resolutions and 
differences will be based on harmonious coexistence and not on 
other types of actions, that would worsen the already not entirely 


peaceful and cooperative climate. 


Regional reactions following the ruling 
The arbitration award was not accepted by all parties to the 


dispute. China refused to accept the initiation of the procedure, 


60Models Rules on Arbitral Procedure, 1958, article 30 and 32. 
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which has jurisdiction to decide on matters related to national 
sovereignty. The Chinese leadership on 12 July 2016, through 
the Minister of Foreign Affairs, stated that: 


“(...) it will not accept and will not be bound by any decision initiated 
unilaterally by a state, considering the process as illegal and unfounded under 
International Law"! (...) the issue of the South China Sea concerns (...) only 
the parties involved, as it concerns the sovereignty and delimitation of the 
maritime zones of coastal states, and its resolution should be based on the 
bilateral agreements signed by the two countries (...) the decision infringes 
on its sovereignty and sovereign rights (...) it will not accept intervention 
from any third party but will negotiate only with the parties involved, in order 
to find a common solution, based on the rules of the United Nations Charter, 
which refer to respect for territorial integrity and state sovereignty, in order to 
achieve peaceful coexistence in the area (...)”. 


In this way, China considers the problem to be regional and not 
international and does not recognize the court’s decision. 


Additionally, China considered that the: 


“(...) unilateral initiation of arbitration by the Philippines violated the 
principle pacta sunt servanda (...) considering it as the basic principle that 
should govern relations between states (...)”. 

China’s intentions, however, must be respected. 


On the other hand, the decision is final and binding. Therefore, 
the articles of UNCLOS do not provide for the enforcement of 
the decision as well as related sanctions in the event that one of 
the parties to the proceedings fails to implement the obligations 
and comply with the rules. 


On the other hand, the Philippines accepted the decision and that 


61Ministry of Foreign Affairs of the People’s Republic of China, Statement of the 
Ministry of Foreign Affairs of the People’s Republic of China on the Award of 12 
July 2016 of the Arbitral Tribunal in the South China Sea Arbitration Established at 
the Request of the Republic of the Philippines, Ministry of Foreign Affairs of the 
People’s Republic of China: 
https://www.fmpre.gov.cn/nanhai/eng/snhwtlewj_1/t1379492.htm 
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the court will justify the claims for the South China Sea by 
sealing the right of the claims and by determining the 
geophysical elements of the South China Sea within parts of the 
EEZ. 

The refutation of China's positions on historical rights in the 
South China Sea remains open for all coastal states to exercise 
freedoms arising from the rules of international law and 
UNCLOS. 

The right of free navigation and the obstruction of the free 
movement of trade and transport of goods and products puts 
China in a difficult position due to the absolute control it 
exercises in the Chinese sea. 

The Philippine Department of Foreign Affairs on 12 July 2016, 
in a decision published on 15 July 2016, stated that: 


“(...) a significant contribution to the ongoing efforts to address the conflict, 
while through it, International Law and UNCLOS® are ratified (...) the 
efforts of the Philippines for the peaceful resolution of disputes are 
confirmed, in order to strengthen peace and stability throughout the region 
(...)”. 

For the Philippines the 9-dashed line map is null and void, then 


the same is true for all other states (Phillips, Holmes, Bowcott, 


2018). 


62Embassy of the Philippines in Riyadh-Saudi Arabia, Statement of Philippine 
Secretary of Foreign Affairs Perfecto R. Yasay. Jr. on the Ruling of the Permanent 
Court of Arbitration (PCA) on the Philippines vs. China case. Embassy of the 
Philippines in Riyadh-Saudi Arabia: https://riyadhpe.dfa.gov.ph/newsroom/press- 
releases/2762-pr-114-2016 
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Taiwan’s position 
Taiwan sided with China on this and issued a relevant decision 
entitled “ROC government position on the South China Sea 


arbitration”, stating that: 


“(...) the government of Taiwan has rights and sovereignty over the islands of 
the South China Sea and the waters surrounding them (...) the Arbitral 
Tribunal neither invited Taiwan to participate in the proceedings nor 
requested its views on the matter (...)’®. 


It should be noted that Taiwan did not participate in any of the 
stages of the proceedings and this is not due to any further 
omission by the Court. The reason for the absence is due to the 
fact that the specific state is not a member of UNCLOS and 
would not be able to participate, as was the case with the USA 
(Duy Phan, Ngoc Nguyen, 2018). 

According to the relevant decision, it was underlined that: 


“(...) undermines our rights over the maritime area, the islands and the 
waters surrounding them and, therefore, such a decision cannot be accepted 
(...) while it is noted that the decision is not binding on it (...) its position 
will remain firm in what belongs to it and that it will make every effort to 
protect its national interests and resolve existing differences, through 
multilateral negotiations, based on the principle of equality and peaceful 
coexistence (...)”. 


The decision and Taiwan's position were based on the 
geophysical element Itu Aba Island and the internal law related 
to Taiping Island, where the decision states that it is not an 
island but a rock, which is related to the right to claim the 
territorial sea. In this way, Taiwan has lost the relevant right 

630ffice of the President Republic of China, ROC government position on the 


South China Sea arbitration, Office of the President Republic of China: 
https://english.president.gov.tw/NEWS/4939 
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and, in the event of delimitation of its maritime zones with 
neighboring states, it can claim economic zones for the Itu Aba 
Island element. 

The difference between China and Taiwan is special since 
Taiwan seeks to resolve the issue through multilateral 
negotiations and not through a narrower circle, namely bilateral 
treaties that include China and the Philippines, thus excluding 
the assertion of its legal rights, as it claimed. Taiwan's main goal 
was the participation of the coastal states in resolving the 
dispute and not only from the side of China, as well as the 
contracting parties to UNCLOS. 

Specifically, the taiwanese President Tsai Ing-wen, a few 
months before the court's final decision, remained steadfast in 
her view that Taiwan has sovereignty over the islands of the 
South China Sea as well as the waters surrounding them and 
even attended a relevant event marking the seventy-year 
anniversary of the restitution of the South China Sea islands”. 
The relevant actions have to do with the protection of Taiwan's 
rights related to fishing, with frequent coast guard patrols and 
the reinforcement of foreign fishing vessels that fish illegally in 
its waters, as well as the participation in multilateral 


negotiations related to scientific research mainly for the 


640Office of the President Republic of China, President Tsai attends exhibition 
commemorating 70th anniversary of recovery of South China Sea Islands. Office of 
the President Republic of China: https://english.president.gov.tw/News/5036 


American Yearbook of International Law-AYIL, vol.3, 2024 


1101 


development and promotion of sustainable development in the 
specific area, the conduct of the relevant humanitarian action to 
prove that the Itu Aba Island element could be used as a point of 
humanitarian aid in case the area in the South China Sea was in 


danger and to promote the law of the sea. 


Vietnam's position 
Vietnam commented on the decision through the Ministry of 


Foreign Affairs that: 


“(...) welcomes the fact that the decision was issued (...) the settlement of 
disputes in the South China Sea should be carried out through legal and 
diplomatic procedures, based on International Law and UNCLOS, while the 


use of force should be avoided (...)’®°. 


This is a mild statement that comes as a surprise to a state that 
has interests in the region and is opposed to China due to the 
nine plots licensed by CNOOC and located off the coast of 
Vietnam among the planned elements located in maritime zones 
to the installation of a platform related to oil extraction in the 
Paracel complex, as the first state that seeks participation in the 
judicial process is related to the type of geophysical 
characteristics of the maritime area and the maritime zones to 
declare the jurisdiction of the court, thus deciding that the 
decision is objective, clear and fair. 

65Ministry of Foreign Affairs of Socialist Republic of Vietnam, Remarks of the 
Spokesperson of the Ministry of Foreign Affairs of Viet Nam on Viet Nam’s reaction 
to the issuance of the Award by the Tribunal constituted under Annex VII to the 
United Nations Convention on the Law of the Sea in the arbitration between the 


Philippines and China. Ministry of Foreign Affairs of Socialist Republic of Vietnam: 
http://www.mofa.gov.vn/en/tt_baochi/pbnfn/ns 160712211059 
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Vietnam did not want to proceed with another move that would 
create further tension in the South China Sea region and escalate 
actions against China itself. A further escalation could lead to a 
change in the status quo in the region, with negative results and 
demonstrate a desire for more time to make decisions related to 


future moves on the part of the Vietnamese. 


Malaysia’s position 
A statement by the Malaysian Ministry of Foreign Affairs 
entitled: “Statement by Malaysia’, has affirmed that: 


“(...) calls on all parties to resolve their differences through the 2002 DOC, 
which has been concluded between China and the ASEAN member states 
(...) the resolution must be based on peaceful means, dialogue and the 


prevention of the use of force, in order to maintain security and peace in the 


region (...)’®. 


This particular statement was a result of the economic and trade 
relations that have to do with China and constitutes a trading 
partner of its that could share China’s positions, thus justifying 
the litigant, namely the Philippines. This is a firm stance chosen 
by Malaysia for resolving disputes, i.e. through agreements and 


not through other means. 


Myanmar’s position 


Myanmar, through a decision by the Ministry of Foreign Affairs 


66Ministry of Foreign Affairs of Malaysia, “Statement by Malaysia”, Ministry of 
Foreign Affairs of Malaysia. 


American Yearbook of International Law-AYIL, vol.3, 2024 


1103 


on 13 July 2016, states that: 


“(...) urges all parties to show the necessary restraint, in order not to escalate 


tension in the region (...) to continue to cooperate with the coastal states of 
9967 


the region for the effective implementation of the DOC (...)’°’. 
This is a predictable stance, since it has entered into alliances 


with China for the construction of oil and natural gas, i.e. an 


agreement profitable for both states. 


Thailand’s position 
Yet another southeastern state, Thailand, on July 12, 2016, 
stated that: 


“(...) the situation in the South China Sea should be addressed through 
coordinated actions of the coastal states, guided by mutual trust, equal benefit 
and the implementation of the DOC (...). The South China Sea should 
become a sea of peace, stability and sustainable development (...)’°.. 


Myanmar, as well as Thailand, through its position, 
demonstrates that the relevant dispute with the South China Sea 
is not international in nature but regional. The states involved do 
not all belong to the narrow coastal states but to a wider area, 
demonstrating that the right of the US to participate has an 


independent and negative effect. 


67The Republic of the Union of Myanmar, Myanmar’s Statement on the Award 
of the Arbitral Tribunal on the South China Sea under Annex VII of UNCLOS, The 
Republic of the Union of Myanmar-President Office: http://www.president- 
office.gov.mm/en/?q=issues/foreign-policy/id-6479 

68Ministry of Foreign Affairs of the Kingdom of Thailand, Press Release: 
Statement of Thailand on Peace, Stability and Sustainable Development in the South 
China Sea 12 July 2016. Ministry of Foreign Affairs of the Kingdom of Thailand: 
http://www.mfa.go.th/main/en/media-center/14/68341Statement-of-Thailand-on- 
Peace,-Stability-and-Sust.html 
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Indonesia's position 

Indonesia is not a party to a dispute nor is it a formal, indirect 
claimant of geophysical elements to overlap differences in the 
area, where according to the court they have not shown due 
respect to UNCLOS and the law of the sea (Yosephine, 2016). 
In this way, Indonesia has accepted the decision positively and 
has stated that it considers the map with the nine dashed lines to 
be illegal and does not consider the reactions of the parties to the 
court's decision to be legitimate. It demonstrates its relative 
dissatisfaction with Taiwan, which has claims like China in the 
specific area. 

The remaining states playing the role of stabilizer in the region. 
Continuous actions and statements should contribute to 
demonstrate adherence to rules for security, peace, and stability 


throughout the Pacific and Asian regions. 


The position of the USA 
At the global level, the USA was the first state to accept the 
decision and on 12 July 2016 reported that: 


“(...) the Court’s decision is a landmark and significant contribution to the 
peaceful resolution of disputes in the South China Sea (...) we strongly 
support the rules of international law and efforts to resolve a dispute through 
arbitration (...) by signing UNCLOS, members accept the mandatory 
resolution of a dispute (...) the Court’s decision is final and legally binding 
on both China and the Philippines (...)” (Kirby, 2017). 


The South China Sea is a non-bordering area far from the United 


States. Naturally, for commercial reasons, as well as based on 
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the principle of freedom of navigation and overflight, it is 
recognized that the country would like to control the South 
China Sea, become a stronger naval power in the region and 
have absolute freedom of movement by defending its warships 
and all merchant ships regardless of flag (Roosevelt, 2018). The 
Freedom of Navigation Program (FON)” from the distant 1979 


refers that: 


“(...) preserves our national interest and to demonstrate that we do not agree 
with the excessive claims asserted by the coastal states” (...) the excessive 
claims of the coastal states (...) the main argument of all states of the 
international community against Chinese practices in the region (...)”. 

The former President Barack Hussein Obama stated in the 


Australian Parliament that: 


“(...) the US 1s a Pacific power and we are here to stay (...) the US presence 
in the Asia-Pacific region is of paramount importance to the American 
administration (...) demonstrating in this way their desire for a strong 
presence in the wider region (...)”. 


US Secretary of State Hillary Diane Rodham Clinton, on a trip 
to Vietnam in 2010, mentioned the importance of Asia for the 


US and regarding the South China Sea dispute, stated that: 


“(...) as advocates of freedom of the seas, they support cooperation and the 
use of diplomacy as a means of resolving disputes (...) to ensure their 
penetration in all critical geopolitical regions around the world, creating 
alliances to their benefit (...)”. 

Positions and policies followed by Donald John Trump, who 


stated that: 


“(...) the seas belong to no one (...) Free navigation and overflight are 


69U.S Department of Defense, Freedom of Navigation Program-Fact sheet. 
Homeland Security Digital Library. US Department of Defense: 
https://www.hsdl.org/?abstract&did=792295 

70U.S Department of Defense, Freedom of Navigation Program-Fact sheet, op. 
cit. 
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critical to the security and prosperity of all nations worldwide (...)” 
as well as the current US President Biden, who sided with the 


Philippines”. The FON program that took place in late 
November 2018, near the waters of the Paracel complex was a 
result of the US policy for further geopolitical interest in the 
region (Shepherd, 2018)”. 


Greece's position 

A completely remote country from the South China Sea region, 
Greece positively accepted the court's decision because, due to 
the long-standing friction it has with Turkey in the Aegean Sea 
since 1974, such a decision could be positive for its objectives 
as it is based on the principles of UNCLOS and international 
law. 

This is another positive point that could be used against Turkey 
as an argument for claims that present several common points 
due to the nature of the seas involved. Greece relied on this 
principle given that the Aegean Sea remains an enclosed or 
semi-enclosed sea, where it is surrounded by coastal states with 
every possible effort to avoid harmful actions that would be 
incalculable for the environment in the wider area. 


The objectives of the most powerful states in the region are a 


7 Lhttps://www.theguardian.com/world/2024/apr/12/joe-biden-philippines-attack- 
defence-meeting-japan-south-china-sea 

72Council on Foreign Affairs, Territorial disputes in the South China sea, Council 
on Foreign = Affairs: https://www.cfr.org/interactives/global-conflicttracker? 
marker=22#!/conflict/territorial-disputes-in-the-south-china-sea 
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point that must be taken into account. Turkey, like China, 
wishes to have a leading role in the Eastern Mediterranean 
region. 

The special circumstances of a particular maritime area 
belonging to an enclosed or semi-enclosed sea require the use of 
special and not general rules of international law, that have to do 
with the delimitation of maritime zones. 

Turkey does not accept the existence of economic zones on the 
islands, arguing that the delimitation will be done with an 
opinion on the mainland coasts of Greece, in a sea section that 
belongs to it. 

The claim of Turkish exhibitionism at the international level 
states that many Greek islands belong to Turkey as a natural 
extension of the Turkish continental shelf and due to their 
proximity to the Turkish coasts, so that they are part of Turkey's 
exclusive economic zone (Siousiouras, Chrysochou, 2014). 
These are tactics that have also been applied in the case of 
China, which we saw in the specific dispute in the South China 
Sea, where it tries to maximize its interests by limiting the 
coastal states to the smallest area that belongs to it. 

The auxiliary principle of equity is used by the Turkish side, as 
well as the equidistance according to UNCLOS for the 
delimitation of maritime zones. The proximity in the South 


China Sea of China according to Art. 2, par. 3 and of the 
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Chinese law of 1998 constitutes claims that will be applied to 
the aforementioned principle”. The aim of China, as well as of 
Turkey, is to increase the maritime borders. Taking into account 
the Turkey borders, the Black Sea and the delimitation of zones 
in neighboring states through the median line provided for by 
UNCLOS in accordance with the delimitation of the EEZ and 
the continental shelf of the islands. 

Regarding the issue of resource use, the Turkish side remains 
steadfast as a common element for both coastal states. Turkey 
wants to benefit from the resources of the seabed and subsoil of 
the maritime area by proposing to the coastal state to exploit 
only the deposits related to the territorial sea that does not 
exceed 6 nm, and that the remaining area be a zone of joint 
exploitation by both the Greek and Turkish sides. 

The passage of the extension of the nautical miles from the 
Greek sea from 6 nm to 12 nm is a general threat of “casus 
belli” for Turkey. Since October 2018, the Turkish Foreign 
Minister has stated that: 


“(...) the Turkish government will not allow the expansion of Greek territorial 
waters to 12 nautical miles (...) we cannot show leniency in steps for which 
there is no bilateral agreement regarding the Aegean Sea where the two 
countries have both coastlines (...) the statement of the Turkish Grand 
National Assembly of June 8, 1995 is still valid (...)”. 


The Turkish side has relied on cooperation with all members 


within the framework of the international community, where 


73Law on the Exclusive Economic Zone and the Continental Shelf of the People's 
Republic of China, 1998, article 2, par. 3. 
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states have used terms such as “win win situation” or “win win 
cooperation”. China, in this case, would not use these terms to 
exploit the South China Sea in 2018. 

Adversely, China, unable to exploit the South China Sea on its 
own, through the company CNOOC, proceeded to grant licenses 
to foreign companies for the exploitation of the relevant deposits 
located on the seabed and subsoil of the South China Sea, 


stating that: 


“(...) we will continue to innovate based on a beneficial and profitable 
cooperation for all members (...)””™*. 
Another common feature that the parties involved have is that 


China accepts international law, considering that the issue 
concerns both coastal states. The Philippines considered 
international law as the applicable law and the internal rules of 
the coastal states as positive in the decision for the court. Greece 
has remained steadfast from the beginning until now to the rules 
of international law and UNCLOS as a means of resolving 
disputes through bilateral negotiations and diplomacy in 
accordance with the spirit of the UN. 

China and Turkey do not defy principles where they will impose 
the law of the stronger. The specific decision on the South China 
Sea that vindicates the Philippines, as well as Turkey's position 
in the Black Sea on the delimitation of maritime zones with the 
principles of equidistance and median line, apply the general 


74CNOOC, Announcement of notification for bidding blocks offshore China of 
2018. CNOOC: https://www.cnooc.com.cn/art/2018/4/2/art_6241 2908361.html 
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rules of international law and the law of the sea. If this line is 
followed in a future legal dispute between Greece and Turkey, it 
will not be able to secure rights in the Aegean Sea and the wider 
Eastern Mediterranean region. 

On 18 March 2019, Turkey sent a new letter to the UN 
Secretary-General with its own claims to the region as 
indisputable rights related to the 32nd meridian that reaches up 
to the 28th meridian and includes areas from Paphos, Cyprus to 
Rhodes, Greece”. This is a legal basis for Turkish actions, 
stating that: 


“(...) actions of the Barbaros research vessel are carried out entirely within 
the limits of the Turkish continental shelf, an area in which it has exclusive 
rights arising from International Law” (...) the cancellation of illegal mining 
activities and the support of mining activities approved by the Turkish 
leadership (...)”. 


Greece responded to this letter on 25 April 2019 that: 


“(...) Turkish claims are legally unfounded, as they do not take into account 
the sovereign rights of Greece and the maritime zones of the Dodecanese 
islands (...)” 


denies the existence of special circumstances that do not allow 
the application of the general rules of International Law both in 
the Aegean Sea and in the Eastern Mediterranean. In addition, 
the Greek side remains firm in its view, that the islands are 
entitled to all the maritime zones provided for by UNCLOS, 


while, finally, its intention to resolve disputes with neighboring 


75Letter dated 18 March 2019 from the Permanent Representative of Turkey to 
the United Nations addressed to the Secretary-Genera, 2019, A/73/804. 

76Letter dated 18 March 2019 from the Permanent Representative of Turkey to 
the United Nations addressed to the Secretary-Genera, 2019, A/73/804. 
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states was based on the rules of International Law and the 
principle of good faith”. 

China and Turkey are exercising, through the same lines of past 
tactics, the relevant personal interest to claim what is 
appropriate by legal means, based on UNCLOS principles. 

The practice of both countries is interesting because the rights in 
the region are included within a framework where they justify 
the institutionalized principles to create several gray zones as 
destabilizing in the region towards a deep exploitation for 
prospects of pressure in the future, i.e. tactics of exploitation 
and appropriation of the greater territory as well as geopolitical 


exploitation in the region. 


What is the situation after the decision in the South China 
Sea? 

After the decision was issued, the situation in the South China 
Sea continues to be tense and will continue to be so for the next 
few years, since China did not recognize the court's decision and 
has not stopped its continued intervention through actions of 
provocative, aggressive behavior in the area. This behavior is 


subject to further analysis by the coastal states in particular. 


77Letter dated 25 April 2019 from the Chargé d’affaires a.i. of the Permanent 
Mission of Greece to the United Nations addressed to the Secretary-General, 2019, 
A/73/850-S/2019/344. 
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On 21 June 2018, the Malaysian Prime Minister Mahathir 
Mohamad reported regarding the South China Sea that China, 


within the framework of the exercise: 


“(...) is landing bombers on disputed islands and geophysical features in the 
South China Sea, causing concern both in his country and in Vietnam and the 
Philippines (...) this act has resulted in the US sending warships to the region 


to protect freedom of navigation, however, creating greater tension (...)””. 


These are statements that are the result of fear and concern since 
China has appropriated the South China Sea, reaping the 
benefits from the extraction of deposits on its seabed and 
territory, as well as from militarization on its part to create gray 
zones in order to have a defense policy in states hostile to them. 


On October 2018, a US Navy spokesman accused China of 


“(...) approaching their destroyer USS Decatur at a very close distance, 
preventing it from exercising freedom of navigation and forcing it to leave 
the area (...) in the Spratly complex, during a US exercise within the 
framework of the FON program. The US destroyer was located 12 nm from 
the geophysical features Gaven Reef and Johnson Reef (...) there is no record 
of any incident of armed violence between the two countries involved, the 
reactions and accusations between them are intense (...)” (Prine, 2018). 


The US considered China as a particularly aggressive and 


dangerous state, forcing China to state that sovereignty over: 


“(...) the islands in question is indisputable and the US actions threaten our 
national sovereignty and security (...). China respects freedom of navigation 
and overflight, in accordance with the principles of international law, but its 
military will oppose illegal provocations made in the name of freedom of 
navigation (...)””. 


78The Straits Time, Malaysia wants to continue occupying its South China Sea 
Islands. The Straits Time: https://www.straitstimes.com/asia/se-asia/malaysia-wants- 
to-continue-occupying-its-south-china-seaislands 

79Ministry of National Defense of the People’s Republic of China. Chinese 
military opposes US provocation in South China Sea. Ministry of National Defense of 
the People’s Republic of China: 
http://eng.mod.gov.cn/news/2018-10/02/content_4826092.htm 
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China has several times accused various neighboring and non- 
state actors of illegal actions, that are involved in regional 
affairs, where the marginalization of developments in the 
Southeast Asia and Pacific region leads to the reduction and 
activities in the South China Sea area. 

The American ship “Chancellorsville” sailed near the Paracel 
complex. China once again found an opportunity to accuse the 
United States of illegally sailing in a Chinese maritime zone, 
where it has sovereignty (Shepherd, 2018). At the same time, the 
United States accuses China of not respecting the Court's 
decision and continuing with its own provocative behavior in the 


region, focusing its position on three main factors: 


“(...) (a) the repeated obstruction of the FON program, (b) the unceasing 
construction activity of the Chinese side on reefs and shoals of the South 
China Sea, with the ultimate aim of turning them into islands and (c) the 
Chinese pursuit of changing the balance of power that has prevailed in the 
region since 1945 (...)”. 


On 2 April 2018, China's placed a relevant announcement 
stating that: 


“(...) we will continue to innovate based on a beneficial and profitable 
cooperation for all members (...)”, 


inviting foreign companies to submit relevant offers for 15 new 
plots, 13 of which were located on the eastern and western sides 
of the South China Sea in a total area reaching 1,663 km*’. 

These plots will be added to another 22 plots that were 


auctioned by China itself almost a year earlier by the same 


80CNOOC, par. 828. 
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company located in the South Yellow Sea, i.e. in the East China 
Sea as well as on the eastern and western sides of the South 
China Sea, thus trying to cover an area that will reach 47,270 
km". 

From the announcement, we understand that China's goal was to 
participate in mining activities through activities in the South 
China Sea, without taking into account the 2016 decision. 

In early April 2020, in the Woody element in the Paracel 
complex, a Chinese coast guard vessel sank a Vietnamese 
fishing boat with eight fishermen on board. 

The fishermen were rescued by the Chinese coast guard and 
initially transferred to the Woody element to be handed over to 
Vietnamese authorities, although three Vietnamese fishing boats 
that rushed to help were not allowed to approach the area. The 
Vietnamese Ministry of Foreign Affairs reacted by stating that 


these: 


“(...) actions violate our sovereignty (...) immediate measures by the Chinese 
government against its coast guard and financial compensation to the 
Vietnamese fishermen for the damages they suffered, were imposed (Sen, 
2020) (...) if there was no sovereignty issue in the area and the Chinese action 
had taken place, for example, on the high seas, Vietnam would still react (...) 
Chinese action constitutes a gross violation of the DOC, negatively affecting 
our relations, increasing tensions and acting as a destabilizing factor for 
peace and security (...)” (Huang, 2020). 


Vietnam's reaction was not the only one. The US condemnation 


of China followed. It refers to an act that is illegal and aims to 


81Times, CNOOC seeks bids for South China Sea Blocks. Global Times: 
http://www.globaltimes.cn/content/1042721.shtml 


American Yearbook of International Law-AYIL, vol.3, 2024 


1115 


strengthen positions on the South China Sea and to cause 
damage to the remaining coastal states. China was accused by 
the US of activities on the Subi Reef and of geophysical 
facilities on Fiery Cross during the Covid19 pandemic as well as 
that it extended its research stations and military bases. 


Specifically, the US reported that: 


“(...) China is expanding its illegal claims in the South China Sea, taking 
advantage of the fact that other states in the international community have 
turned their attention to managing the pandemic (...) is based on two factors; 
firstly, the close relations that the US has with Vietnam and therefore could 
not remain uninvolved, and secondly, in the context of the concern caused by 
the more general Chinese actions, which aim to consolidate China's 
sovereignty in the wider South China Sea region, threatening the sovereignty 
and sovereign rights of other coastal countries, but also changing the 
established status quo (...)” (Huang, 2020). 


The Philippines, having not yet reached a final resolution to its 
dispute with China, would not proceed with a specific stance but 
rather with a more general diplomatic standoff. In fact, it 
supports Vietnam, as the problem in the region will be avoided, 
according to the same, when the DOC is implemented, whereas 
the relevant dialogue and trust between the coastal states would 
develop (Esquerra, 2020). 

On 18 April 2020, China proceeded to establish two new 
administrative regions in the South China Sea within the Paracel 
and Spratly complexes. The relevant administration of these 
complexes was initially located in the city of Sansha 
(Heydarian, 2020), where the Woody element is located. China 


unilaterally decided to divide the regions into two sub-regions: 
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namely Spratly and Paracel. 

The center of the first will be located in the relevant element 
Fiery Cross Reef, which has already been militarized by China. 
The center of the second will be located in the Woody element, 
which is outside the Paracel complex and will control the 
Macclesfield Bank complex in parallel. The control of both sub- 
regions will continue to be located in the city of Sansha 
(Heydaryan, 2020). 

Naturally, Vietnam reacted. This is not the unique reaction in 
the region, however. The Philippines reacted and argued that the 
two subregions included the relevant geophysical elements that 
belong to them and violate their sovereign rights. The country’s 


Ministry of Foreign Affairs stated that: 


“(...) The Philippines does not recognize any jurisdiction over the city of 
Sansha (...)” (Reeves, 2019)”. 
This is an important city on the Chinese side, where it was 


established in July 2012, to control the maritime area, that China 
has claimed for the South China Sea area. Sasha maintains 
control over the complexes and elements of the region as it is 
responsible for the supply of the port facilities that receive ships 
from China. In this particular city, two military bases have been 
created that aim to defend China's interests. 

The non-recognition of China's jurisdiction lies in the fact that 


the Philippines is part of the geophysical elements of the South 


82ABS-CBN News, Philippines “strongly” protests China declaration of 2 new 
districts in South China Sea. ABS-CBN News. 
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China Sea, from the economic zones, as well as from the 
decision of the judicial body to which the Philippines appealed. 
China has carried out activities in areas that do not belong to it. 
The administrative division aims to control the area and defend 
sovereignty (Heydarian, 2020). This has resulted in China being 
increasingly active in the South China Sea. An activity that 
seeks to create controversy in the international community as 
well as to exploit the security vacuum caused by the pandemic, 
thus creating a national sovereignty in a region that has an 
impact at international level due to territorial claims. 

China also poses a threat to the rest of the states in the South 
China Sea region and leaves no room for neighboring countries, 
such as the Philippines and Vietnam, to agree that differences 
will be resolved to make peace, cooperation, harmony and the 
resolution of any conflict in the region possible based on 
stability (Esquerra, 2020). The conflict is active and rights are 
divided. 

The South China Sea has been a hotbed of conflict since 2021, 
with several disputes. In 2021, we had a collision of the 
American submarine “USS Connecticut” with a seamount. 
China failed to clearly clarify whether it was sailing in 
international waters and on a pre-determined naval exercise. For 


the US, the relevant collision occurred after it hit a seamount: 


“(...) USS Connecticut collided with an object on 2 October 2021, while it 
was in the international waters of the Indian and Pacific Oceans (...) 11 
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members of the submarine were injured, while the reaction of both the US 
and China is expected (...)”. 


This is an event that should be kept quiet according to the US 
and the exact location of the submarine collision should not be 
published. China has asked the US not to continue such 


activities in the South China Sea region. China has argued that: 


“(...) the US can bully and intimidate other countries without paying the 
slightest price (...)”, 
adding that “The US always invokes the law to establish its 


hegemony”. US-China relations have remained tense since then. 
In November 2021, the Center for Strategic and International 
Studies in the United States revealed that there are over three 
hundred Chinese coast guard vessels in the South China Sea. 
The coastal states consider the exercise of Chinese sovereignty 
as illegal. 

The Philippines accuses the Chinese coast guard of not allowing 
Philippine ships to be in a wider area within the Spratly complex 
as well as to supply its marines located in the geophysical 
feature Second Thomas Shoal, which according to the 
competent jurisdiction body is a reef located within 200 nm 
from the island of Palawan of the Philippines and is part of the 
country's EEZ and continental shelf. China, through the Chinese 
Coast Guard, is trying to force Philippine ships to leave the area 
(Hale, 2021). The opposition of the Philippines triggers 
” ~<Beithe Guardians Chinsve vencele tise ratse-aunndn to tblock Philippines vessels 
from disputed shoal. The Guardian: 


https://www.theguardian.com/world/202 1/nov/18/chinese-vessels-use-water-cannon- 
to-block-philippines-vessels-from-disputed-shoal 
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reactions from the US side as they report that: 


“(...) actions are dangerous, provocative and unjustified (...) a possible armed 
attack against Philippine ships will activate US-Philippine mutual defense 
commitments (...)’**. 


The US position appears to be logical and particularly expected 
since it is one of the most important allies in the region as vital 


to American interests and leadership. 


Conclusions 
Tensions and challenges in the region continue. China presents 
to the international community a profile that today in the South 
China Sea would be characterized as a model of power and 
strength towards the rest of the coastal states, with the aim of 
trying to annihilate the movements of the opponent. In the South 
China Sea, the escalation of tension continues, jeopardizing the 
balance of power and maintaining a status quo ante that is in a 
delicate situation that cannot be broken. 
Perhaps the continued increase in the acquisition of privileges 
and exploitation of available resources by the powerful states at 
the expense of the weak will be the main element of the 
escalation of the crisis in the region. 
China's privileges will last until a stronger country is found that 
can assume the hegemony of the region. It considers itself an 
84The Japan Times, U.S. says armed Chinese attack on Philippine allies would 
invoke defense treaty. The Japan Times: 


https://www.japantimes.co.jp/news/2021/11/20/asia-pacific/us-philippines-south- 
china-sea/ 


American Yearbook of International Law-AYIL, vol.3, 2024 


1120 


international superpower capable of transforming — the 
international system, and bringing stability and balance to the 
region. A unipolar international system with absolute freedom of 
movement claims global hegemony in activities and needs that 
will be claimed by the countries that will present themselves to 
satisfy them in the most effective way. 

China's domestic and foreign actions in critical areas such as 
technology, culture, military, and economics are driven by long- 
standing alliances with coastal states bordering the South China 
Sea, with the primary goal of establishing itself as a regional 
power on the international stage. 

Each country may wish to transform itself into a global 
hegemon based on the rules of international law and the law of 
the sea, as a form of action and reaction that has an impact on 
the entire international community and on state relations and 
their balances. 

China could be a hegemon in the wider region of Southeast 
Asia, as a regulator in regional developments and a naval power 
where it has spent significant amounts on defense as well as has 
a long-standing, naval power with a strong fleet. The presence 
of the Chinese fleet is slowly taking place at sea level and 


simultaneously at the international level. 
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China has as its ultimate goal the control in the region as a 
regional power of the region where the presence of the United 
States proves that it cannot face the relative adversities. The 
external enemies are enough and China's land forces provide 
security as well as a more general intrusion into Eurasia without 
further concluding the necessary alliances. 

Alliances that function as geopolitical axes and are considered a 
force in a geographical area, where the conduct of war is 
legitimate for a population that has both a large geographical 
area and places that are uninhabited and unexploited. 

The overpopulation is particularly helpful, but it is also a 
problem because it cannot serve the needs of the Chinese people 
with construction projects through infrastructure that it 
implements in African countries and develops a partnership with 
China to expand throughout the world and invest in projects on a 
global scale. 

Natural resources are particularly important since the quantities 
of deposits at a desired level can cover the energy needs of the 
coastal states as well as constitute a sustainable solution for the 
citizens. The coastal states of the region are absolutely pursuing 
cooperation with China for the provision of deposits to third- 
party producing countries. This is an essential step since the 


diversification of countries is taking place on a global scale. For 
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this reason, China supplies oil and natural gas to countries such 
as Africa, the Middle East, which pass through the Strait of 
Malacca, Russia, Kazakhstan, Malaysia, Myanmar, and 
Australia. 

The need for further maritime territory as a legitimizing basis 
for actions in the South China Sea region also provokes 
reactions in the remaining coastal states. Certainly, the South 
China Sea is a vital space for China in a region that is useful for 
its empowerment. 

The South China Sea must be under its sovereignty. First of all, 
because it is a passage to other important maritime regions, 
namely the Pacific and Indian Oceans. And also because, this 
means economic development as well as expansion of world 
trade in a space that China wants to control and show its 
continuous presence. 

The food needs of China's overpopulation compensate the 
energy gap and resources that are limited and in short supply. 
These are not pure economic colonies that strengthen China's 
power but an attempt to strengthen its fleet since sea transport of 


goods is cheaper than land*. 


85The Japan Times, U.S. says armed Chinese attack on Philippine allies would 
invoke defense treaty. The Japan Times: 
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The dominance of the region nevertheless follows the world 
order of things which is capable, through the strengthening of 
technology and the economy, of attracting new buyers, investors 
to the region with the aim of maintaining the existing situation 
of small states and strengthening China's maritime superpower. 
In such a situation, the issue of the security of the citizens of the 
coastal states, the protection of the borders, as well as the 
strengthening of the army and the navy are of particular 
importance. China is the fear for the other states of the South 
China Sea. One problem has to do with the control of the 
passages to the main sea areas by China. 

This control causes a strong blow to the economy of the coastal 
states that conduct maritime trade and transport goods and raw 
materials. The issue of the South China Sea, amidst ongoing 
conflicts, will be more intense in the coming years due to the 
fact that China has demonstrated an uncompromising stance on 
the dispute that exists in the South China Sea, as it refuses to 
accept the decision of the international judicial body that 
vindicates the other party involved in the dispute. 

China has violated several articles of UNCLOS and its 
continuous practices in the South China Sea have no legal, 
logical basis and do not deserve further respect since they do not 


comply with the decisions of international bodies. 
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The continuous alliances, the search and the research for further 
resources strengthen its power with more benefits for assuming 
primacy at the regional and global level, thus transforming 
China into an economic giant on a global scale that surpasses 
even the USA in various trade issues and not (PWC, 2017). It 
demonstrates in this way its consolidation in the global system 
as well as its reputation as a leading power, where progress and 
technology are innovative and attract businesses and investors. 
Foreign trade is the basis of the superpower of a state, that tries 
to survive its continuity (Mahan, 1900), as the transport of trade 
and goods is cheaper but the presence at a global level can 
develop a maritime way of life, that allows the high seas and 
oceans to equip the priority of the state whose primary objective 
is security. 

China's military strengthening aims to remove China from the 
forefront and create a greater one, but this requires continued 
tension in the South China Sea region, where the situation does 
not reach a final resolution. 

And this is because the South China Sea is important on a global 
level. The catches it has and the natural resources due to its 
geographical location affect the balances on an international 


level. 
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China's expansionist policy to claim areas is carried out through 
the coastal states that claim the rules of international law and 
UNCLOS, such as the Philippines and Vietnam, which have 
interests in the maritime zones that overlap with the 
corresponding Chinese ones. 

China, therefore, claims the South China Sea area. The concern 
of the coastal states is aimed at a more general transformation of 
the area into a Chinese province, effectively threatening the 
sovereign rights of the area. 

China has built infrastructures into the geophysical elements and 
complexes of dispute. Specifically, the Mischief Reef feature 
and the construction activities carried out within the Spratly 
complex, where artificial islands have been constructed and are 
intended to host military missions with warships, have resulted 
in the change of nature and their transformation into maritime 
zones that function as a base for the fleet and army of rival 
States. 

The coastal states see that China is intransigent and the court 
points out that historical rights have no basis of legitimacy for 
other activities. These are activities whose main cause is 
Chinese behavior towards the remaining coastal states and states 
of the international community, which constitute causes for the 


disruption of peace, trust and stability of relations in the region. 
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According to the 2016 ruling, which China does not accept, the 
Middle Kingdom cannot talk about further claims of historical 
rights in the South China Sea region and cannot claim that it has 
maritime zones so that it can implement construction projects in 
areas and geophysical elements, that do not essentially belong to 
it. China's actions in the region are in an incompatible spirit with 
international law and the law of the sea, as they are illegal and 
unfounded due to the fact that China's continued practice poses 
serious risks to the principles of the international community 
and since states cannot implement their aspirations. Perhaps the 
right of the strongest as a practice of the past and the 
institutionalized principles provided for by international rules 
and treaties are not unprecedented, as they apply in an 
independent manner the danger to geopolitical balances, where 
the rights of weak states in each region become the subject of 
dispute and controversy. 

It is certain, as we have seen, that the naval fleet was an 
important element for China, where it was given special 
emphasis. The US tried in the Strait of Malacca to create further 
tension in its relations with China and to force it to live in a 
regime of greater insecurity and fear due to its presence in the 
region. China seeks the removal of the US for this and 


characterizes it as a hostile power with a particular history that 


American Yearbook of International Law-AYIL, vol.3, 2024 


1127 


raises many questions in the history of relations between coastal 
and non-coastal states in the region. 

The attempt to cover energy needs on the part of China is based 
on quantities, where alliances cannot supply elsewhere, and 
mainly oil and natural gas. The ongoing agreements with Africa, 
Middle East is a scenario where we seek imported deposits to try 
to have a greater impact towards beneficial alliances. China may 
thus invest in energy agreements for construction projects. 

The implementation of ports in African countries and the 
emergence of diplomacy for the exploitation of deposits in the 
Caspian region, constitutes, from the period of difficult relations 
between Russia and the USA, a rivalry of a new cold war where 
the balance of power around neighboring states such as the 
Caspian, Iran, Turkmenistan, Azerbaijan and Kazakhstan is not 
easy to turn into a treaty. The difficulty of alliance with such 
regions is particularly noticeable due to their changing nature 
and the conclusion of alliances that seem to be even weak. 

The ongoing change of political leadership, mainly of the 
coastal states and in the South China Sea region, has not helped 
to advance towards a settlement and definitive solution of the 
issue of maritime zones. China has adopted an intransigent 
stance until now. 

The future will show whether this specific dispute will be 


resolved by adopting a regime for the delimitation of the zone, 
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mainly with the coastal states, that will respect international law 


and the law of the sea, as well as the provisions of UNCLOS. 
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